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I.  INTRODUCTION  
 

The Communications Decency Act of 1996 (“CDA”) was passed as part of the 
Telecommunications Act of 1996—an extensive overhaul of telecommunications law as it had 
existed since 1934. At the time, the Internet was a fairly new and unregulated medium of mass 
communication. One of the primary reasons driving the Act’s enactment by Congress was to 
better protect children from the then-recent surge of online pornography, and doing so by 
encouraging Internet service providers (“ISPs”) and websites to censor content voluntarily. 
Tucked inside the statute, however, is perhaps one of the most important tools for safeguarding 
speech and innovation online: Section 230. Its insertion into the Act reflected an equally weighty 
congressional intent to protect freedom of expression on the Internet.   

Section 230 protects websites from liability for illegal content third parties create or post 
online. Specifically, it provides immunity from legal liability for “interactive computer service” 
providers that distribute and make available information created by third parties. In stark contrast 
to “interactive computer service” providers, however, “information content provider[s]” are 
considered as being outside the scope of Section 230-immunity. These classifications naturally 
hold a great deal of import for any online service provider, as the question of whether immunity 
applies to a given case largely turns on them. Unfortunately, “interactive computer service” and 
“information content provider” are both defined in vague and somewhat overlapping terms, 
making it difficult for courts to categorize service providers in a consistent, coherent manner. 

Today’s rapid growth of technology further exacerbates the problem. The development of 
new, unexpected, and more sophisticated Internet technologies and interactivity has contributed 
to the blurring of publisher and content provider functions. Online service providers are 
increasingly diversifying the types of tools that are used to engage with third-party users who 
supply content. The hazy distinction between an “interactive computer service” provider and 
“information content provider” has become a wellspring of judicial confusion over applying 
Section 230 to such technologies. As expected, without bright-line rules to guide statutory 
interpretation, courts across the U.S. have increasingly begun to take a Rorschach-like approach 
to the question of whether CDA-immunity applies. A growing number of courts are starting to 
limit the otherwise broad immunity reserved for “interactive computer service” providers under 
Section 230 by holding Internet intermediaries liable for content uploaded by users. Such 
holdings, however, will lead to the chilling of free speech and innovation online and, in turn, 
produce a body of case law that sports a restrictive construction of Section 230-immunity and 
therefore unaligned with Congress’s original intent and calculus of competing interests.   

Accordingly, there is a serious need to mold a new, reliable standard for courts to apply 
when determining whether an entity is an “interactive computer service” provider or 
“information content provider,” such that it mirrors the policy balance Congress struck when 
drafting the CDA. Therefore, this paper will propose and justify a two-part standard that aims to 
remedy the problematic trends taking root in the U.S. court system. In doing so, the proposed 
standard will reflect the relative weight Congress chose to allocate to each of the competing 
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interests undergirding § 230: that is, the interest in encouraging self-regulation and innovation 
among online service providers versus the interest in protecting harmed individuals’ access to 
means of effective recourse.  

 
II.  THE PROBLEM: CURRENT STANDARDS APPLYING SECTION 230 ARE NOT WELL-

SUITED TO TACKLE INCREASINGLY DIVERSE ONLINE SERVICE PROVIDERS.  
 

A. The CDA is mired in textual ambiguities; however, its underlying congressional 
intent, as expressed by the Act’s legislative history, is reasonably clear.  
 
a. Statutory definitions, central to CDA-coverage: “interactive computer service” 

versus “information content provider”  
 

Under § 230(c)(1), immunity from legal liability extends to “provider[s]” and “user[s]” of 
an “interactive computer service”—i.e., passive Internet operators who publish information 
provided by others. An “interactive computer service” (“ICS”) is defined by the statute as “any 
information service, system, or access software provider that provides or enables computer 
access by multiple users to a computer server, including specifically a service or system that 
provides access to the Internet and such systems operated or services offered by libraries or 
educational institutions.”1 Furthermore, an “access software provider” is defined as “a provider 
of software (including client or server software), or enabling tools that do any one or more of the 
following: (a) filter, screen, allow, or disallow content; (b) pick, choose, analyze, or digest 
content; or (c) transmit, receive, display, forward, cache, search, subset, organize, reorganize, or 
translate content.”2  

Unlike “interactive computer service” providers that enjoy wholesale immunity under § 
230, “information content provider[s]” (“ICP”) are explicitly outside the realm of such immunity 
and face traditional standards of liability.3 In fact, the most unsuccessful use of CDA-immunity 
occurs when the defendant ISP in some way helped to create the actionable content on its site 
instead of passively acting as an ICS provider. The sharp difference in outcome in terms of 
immunity between an ICS provider and ICP is remarkably problematic when their statutory 
definitions are compared. To illustrate: The Act defines an “information content provider” as 
“any person or entity that is responsible, in whole or in part, for the creation or development of 
information provided through the Internet or any other interactive computer service.”4 However, 
it is unclear from a textual standpoint where an ICS provider’s actions (those that provide and 
enable access to that content) end, and where an ICP’s actions (those that constitute partial 
creation or development of content) begin.5   

																																																								
1 47 U.S.C. § 230(f)(2) (1996) (emphasis added).  
2 47 U.S.C. § 230(f)(4). 
3 47 U.S.C. § 230(c)(1) (“No provider or user of an interactive computer service shall be treated as the 
publisher or speaker of any information provided by another information content provider.”).   
4 47 U.S.C. § 230(f)(3) (emphasis added). 
5 Note: For brevity’s sake, ICS provider will hereinafter be referred to as ICS. 
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b. Congressional intent, as demonstrated by legislative history:  

 
The legislative history of the CDA is comparatively less murky, as it brings to light both 

the chief reasons that drove the enactment of the Act and the key policy concerns that were 
harbored by its drafters. In doing so, it provides helpful guidance on distinguishing between ICSs 
and ICPs. That Congress meant for ICSs and ICPs to be treated as two discrete categories for 
purposes of Section 230-immunity is decidedly clear and undisputed; where the issue arises is 
the lack of explicit clarity from Congress about how to differentiate one from the other. 

Fortunately, legislative history reflects to a reasonable degree Congress’s intent to 
implement an expansive definition for ICS and a correspondingly narrow one for ICP. To 
elaborate, Congress’s main objective, as expressed by the Congressional Record, was to 
encourage online service providers to engage in self-regulating and self-policing, which under 
traditional standards would have otherwise exposed them to publisher liability. That Congress 
carved out a novel standard for online service providers—despite a backdrop of an established 
body of defamation law for traditional publishers—reflects a conscious policy trade-off and 
choice to treat the online environment differently in terms of liability. Therefore, courts’ 
interpretation of where the doctrinal line between ICS and ICP is drawn should be heavily 
informed by Congress’s decision to place considerable weight on its policy to encourage self-
regulation in the online space.  
 

i. The context within which § 230 was drafted laid the groundwork for 
Congress’s novel policy decision: that fostering self-policing among ISPs, as 
opposed to imposing traditional standards of liability6, is the best means 
towards protecting children from offensive content online.  

 
While there is no explicit mention of what specific actions by ISPs qualify as ICSs and 

ICPs, the Record suggests that ICSs were intended to enjoy a much wider span than ICPs. 
Central to this section’s analysis is the notion that lawmaking does not occur in a vacuum; 
context often draws sharp focus onto certain policy decisions and trade-offs that are made in the 

																																																								
6 Note: Traditional standards of liability include “publisher” and “distributor” liability. The terms 
“publisher” and “distributor” source their legal significance from the context of defamation law. Under 
standard common-law principles, a person or entity that publishes a defamatory statement by another 
bears the same liability for the statement, as if he or she initially created it. The rationale behind 
“publisher” liability is that a publisher has the knowledge, opportunity, and ability to exercise editorial 
content over the content of its publications. Thus, “publishers,” which exercise significant control over 
published content, are subject to strict liability. “Distributor” liability is comparatively more limited. 
Common examples of “distributors” newsstands, bookstores, and libraries;. The underlying concern is 
that it would be a near-impossible feat for distributors to read every publication before they sell or 
distribute it, and that as a result, they would engage in excessive self-censorship. Thus, “distributors,” 
which distribute content without having control over it, are liable only if they knew or had reason to know 
about the defamatory nature of the publication. 
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course of drafting legislation. Therefore, the legal and policy climate within which the CDA’s 
drafting took place cannot be severed from assessing congressional intent.  

First, the Act was originally passed as a congressional response to inconsistencies at 
common law when applied in the online context. Two court cases in particular as well as the 
swelling public concern about online pornography served as catalysts for some legislators to 
consider some limited regulation of the Internet.7 In Cubby, Inc. v. CompuServe, Inc., a federal 
district court held CompuServe liable as a distributor, rather than a publisher, reasoning that it 
had virtually no editorial control over the information posted by users on the site.8 Here, the 
defendant website had hosted defamatory content on one of its forums about a competing online 
newsletter made by Cubby.9 The Stratton Oakmont, Inc. v. Prodigy Services Co. decision, 
however, directly opposed that of CompuServe.  

In Stratton Oakmont, the New York Supreme Court held the defendant website liable as a 
publisher for libelous content posted by a user on one of its bulletin boards.10 In the course of 
litigation, Prodigy naturally tried to rely on CompuServe, arguing that it should not be held liable 
for the content of postings created by its users.11 The court responded by distinguishing this case 
from CompuServe. It concluded that, because Prodigy had in place an automatic software-
screening program and a business policy that permitted its Board Leaders to remove certain 
messages that were violative of its Content Guidelines, Prodigy had exercised a degree of 
editorial control that was sufficient to deem it a publisher.12 The chief difference between the 
conduct of the defendant websites in CompuServe and Stratton Oakmont was that one opted to 
bypass review of any incoming user content, whereas the other narrowly screened for harmful 
material. In combination, the inconsistency arising from both cases became clear to legislators: 
Prodigy’s good-faith removal of harmful content was the singular reason as to why it was held to 
a heightened standard of liability over that to which Cubby was held; Cubby eschewed such a 
standard simply by its lack of action. 

Alarmed by the possibility that websites could be held liable as publishers for removing 
harmful content such as child pornography, Congress saw the need to insert some cognizable 
form of regulation into this space. In doing so, it explicitly sought to overrule Stratton Oakmont. 
During the Conference Committee’s explanation of Section 230, when it presented the entire 
CDA to Congress, the Committee stated, in pertinent part:  
 

This section provides “Good Samaritan” protections from civil liability for 
providers and users of an interactive computer service for actions to restrict or 
enable restriction of access to objectionable online material. One of the specific 
purposes of this section is to overrule Stratton Oakmont v. Prodigy [sic] and any 

																																																								
7 See 141 Cong. Rec. 15,503 (1995) (statement of Sen. Exon) (“[T]he worst, most vile, most perverse 
pornography is only a few click-click-clicks away from any child on the Internet.”). 
8 Cubby, Inc. v. CompuServe, Inc., 776 F.Supp. 135, 140 (S.D.N.Y. 1991).  
9 CompuServe, 776 F.Supp. at 138.  
10 Stratton Oakmont, Inc. v. Prodigy Servs. Co., 1995 WL 323710 (N.Y. Sup. Ct. May 24, 1995).  
11 Stratton Oakmont, 1995 WL 323710 at *4. 
12 Id. at *4-5.  
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other similar decisions which have treated such providers or users as publishers or 
speakers of content that is not their own because they have restricted access to 
objectionable material. The conferees believe that such decisions create serious 
obstacles to the important federal policy of empowering parents to determine the 
content of communications their children receive through interactive computer 
services.13 

 
Now, as Congress intended, a website’s good-faith efforts to prevent the posting of obscene or 
indecent material by users or other third parties would not lead to the publisher standard of 
liability. 

Crucially, Congress’s vision for the CDA to protect children from accessing offensive 
material on the Internet did not result in imposing the burden on those in the computer service 
industry to monitor and censor such material. However, that was certainly not the case at the 
outset. The final version of the CDA embodied a hard-won compromise that was struck between 
two divergent approaches to the child-exposure problem. Senator Exon’s initial proposal to 
amend Section 233 of the Telecommunications Act emphasized greater federal regulation over 
the Internet, while also requiring those in the Internet technology industry to monitor and censor 
indecent and obscene content on the Internet.14 However, he faced widespread opposition from 
the industry15 as well as Congress. The opposition was, in large part, based on the legislation’s 
potential implications for the growth and development of Internet technologies and the web. 
Representative Wyden, for example, said the following about the bill: “[T]he Internet is a shining 
star of the information age, and Government censors must not be allowed to spoil its promise.”16 

The skepticism was not limited to the House. Senator Feingold, too, stated that, “I am 
concerned that this legislation will have a chilling effect . . . potentially slowing the rapid 
technological advances that are being made in this new technology.”17 Members pointed out that 
the bill would criminalize too vast a range of behaviors and material otherwise protected by the 

																																																								
13 H.R. Conf. Rep. No. 104-458, at 194 (1996).   
14 See Amanda Sterling, Defamation 2.0: Updating the Communications Decency Act of 1996 for the 
Digital Age 5 (May 25, 2016) (unpublished article, on file with the N.Y.U. J. Legis. & Pub. Pol’y).  
15 See Cyberporn and Children: The Scope of the Problem, the State of the Technology, and the Need for 
Congressional Action: Hearings on S. 892 Before the Senate Committee on the Judiciary, 104th Cong. 
169, at 72-73 (1995) (prepared statement of William W. Burrington, Assistant General Counsel and 
Director of Government Affairs, Am. Online, Inc., and Chairman of the Online Policy Committee, 
Interactive Services Association, stating "online service providers cannot police and be aware of the 
specific content of each communication, and yet they are penalized for transmitting certain 
communications"); see id. at 74 (prepared statement of William Burrington, stating that online service 
providers cannot possibly police and be aware of each communication on their network); Letter from 
Small Businesses to Telecommunication Deregulation Conference Committee (Nov. 6, 1995) (stating that 
small businesses and ISPs “are at some risk of violating the [CDA], simply because we cannot police 
every page that comes across our channels.”).  
16 141 Cong. Rec. 22,035 (1995) (statement of Rep. Wyden). 
17 Id. at 16,020  (statement of Sen. Feingold).  
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Constitution.18 Furthermore, they argued that the bill’s sponsors failed to understand the nature 
of the Internet, that the legislation did not account for the near-impossible requirement for 
service providers to ascertain and track users’ identities online.19 In response to the criticism, 
Senator Exon incorporated two new defenses to liability under Section 233: one being, 
immunization of “access providers” that solely provided general access or connection to the 
Internet, and the other, the “good faith” defense.20 This was the version that passed the Senate on 
June 14, 1995.21  

Meanwhile, in the House, the Cox-Wyden amendment was introduced as a response to 
the Exon amendment. In contrast to Senator Exon’s amendment, the Cox-Wyden amendment 
sought to leave § 233 of the Telecommunications Act un-amended and instead create a new, 
separate section. The primary motive behind this amendment was to limit the Federal 
Communications Commission’s role in regulating Internet content.22 In the furtherance of this 
aim, Representative Cox and Representative Wyden sought to overrule the Stratton Oakmont 
decision (detailed above), which in their minds, “had created a substantial disincentive to 
develop and market such software by holding Prodigy liable for defamatory contents posted by 
one of its users after Prodigy had advertised its content-filtering capabilities.”23  

Consequently, they made their policy aims explicit by including them in the language of 
the amendment, specifically in §§ 230(b)(1)-(5):  

 
(1) to promote the continued development of the Internet and other interactive 
computer services and other interactive media; 
(2) to preserve the vibrant and competitive free market that presently exists for the 
Internet and other interactive computer services, unfettered by Federal or State 
regulation; 

																																																								
18 See id. at 16,020 (statement of Sen. Leahy) (remarking that the statute would prohibit, among other 
things, transmission of D.H. Lawrence’s Lady Chatterley’s Lover to a minor); id. at 16,014 (statement of 
Sen. Feingold) (noting that the bill might criminalize discussions in online support groups about sexual or 
domestic abuse, or the transmission of information about preventing STIs and AIDS.)   
19 See id. at 22,045 (statement of Rep. Wyden); id. at 16,013–15 (statement of Sen. Feingold).  
20 Robert Cannon, The Legislative History of Senator Exon’s Communications Decency Act: Regulating 
Barbarians on the Information Superhighway, 49 Fed. Comm. L. J. 51, 60 (1996).  
21 Cannon, The Legislative History of Senator Exon’s Communications Decency Act at 71.  
22 141 Cong. Rec. H8470 (statement of Rep. Cox) (“[I]t will establish as the policy of the United States 
that we do not wish to have content regulation by the Federal Government of what is on the Internet, that 
we do not wish to have a Federal Computer Commission with an army of bureaucrats regulating the 
Internet because frankly the Internet has grown up to be what it is without that kind of help from the 
Government.”). 
23 Ken S. Myers, Wikimmunity: Fitting the Communications Decency Act to Wikipedia, 20 Harv. J. L. 
Tech. 163, 173 (2006); see also 141 Cong. Rec. H8469-70 (statement of Rep. Cox) (arguing that the 
amendment would “protect [online service providers] from taking on liability such as occurred in the 
Prodigy case in New York that they should not face for helping us and for helping us solve the 
problem.”). 



	 10	

(3) to encourage the development of technologies which maximize user control 
over what information is received by individuals, families, and schools who use 
the Internet and other interactive computer services; 
(4) to remove disincentives for the development and utilization of blocking and 
filtering technologies that empower parents to restrict their children’s access to 
objectionable or inappropriate online material; and 
(5) to ensure vigorous enforcement of Federal criminal laws to deter and punish 
trafficking in obscenity, stalking, and harassment by means of computer.24 

 
What also propelled the approach in the Cox-Wyden amendment was Congress’s general 
acceptance of the fact that “it is technologically impossible for interactive service providers to 
guarantee that no subscriber posts indecent material on their bulletin board services.”25 The Cox-
Wyden amendment passed the House unanimously on August 4th, 1995, and its language was 
added to the early draft of the Exon amendment.26 Ultimately, the final version of the CDA 
incorporated aspects of both the Exon and Cox-Wyden amendments. While the Cox-Wyden’s 
proposed limitation on FCC regulation was eliminated, the express policy statements in § 230(b) 
were otherwise retained.27 And, the final version also codified the Cox-Wyden definitions of ICS 
and ICP.  

When the proceedings, statements, hearings, etc., punctuating the CDA’s legislative 
formulation are evaluated from an aerial and contextual perspective, congressional intent 
becomes increasingly clear. Congress’s response to the inconsistencies at common law (i.e., 
overturning Stratton Oakmont—as evidenced by both statements made in the Record as well as 
the language in §§ 230(b)(1)-(5)) reveals a policy decision to reduce child exposure to offensive 
content online by way of shielding ISPs that self-police in ways which would certainly bring 
their traditional-publisher counterparts within the scope of liability. 
 

ii. By fashioning an expansive immunity for online service providers as a solution 
to a correspondingly narrow concern, Congress meant for ICSs to cover a 
significantly wider range of ISP-behavior than ICPs.  

 
Importantly, the congressional objective to nurture self-policing and self-regulating 

ventured beyond the contours of children’s online protection. Tucked within Congress’s explicit 
overruling of Stratton Oakmont was in fact a tremendously telling, yet implicit policy decision. 

When Congress drafted legislation as a means to limit children’s exposure to offensive 
content online, it is reasonable to assume that it was knowledgeable of the legal backdrop against 
which it legislated. As the Supreme Court has explained, courts “take it as a given” that Congress 
legislates with knowledge of relevant precedent and existing state of law.28 At the time of the 

																																																								
24 47 U.S.C. §§ 230(b)(1)-(5).  
25 141 Cong. Rec. H8471 (statement of Rep. Goodlatte) 
26 Myers, Wikimmunity: Fitting the Communications Decency Act to Wikipedia, at 174.  
27 Id. 
28 Astoria Fed. Sav. & Loan Ass’n. v. Solimino, 501 U.S. 104, 108 (1991). 
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CDA’s drafting, common law protected defamation defendants (both publishers and distributors) 
from legal liability in a variety of suits lodged by plaintiffs harmed by the content.29 However, 
common law had produced a host of uncertainties for online entities that monitored and removed 
user-generated content from their services. This explains why, when confronted with the likes of 
Stratton Oakmont, Congress elected to recast the law surrounding liability as it applied to ISPs 
monitoring and filtering objectionable content.  

Consider, then, that while Congress’s immediate concern was protecting minors from 
obscenity online, it relied on a defamation case to effectuate this goal. In other words, Congress 
affirmatively made a policy decision to use a wide-ranging, expansive immunity as a vehicle to 
fulfill what was otherwise a relatively narrow goal.30 After all, the language in Section 230 does 
not limit protected ICS functions to the monitoring and removal of harmful content; it also 
includes a wide array of neutral tasks such as displaying and organizing content.31 To add to that, 
the Record indicates that during the drafting process “the conferees intend[ed] that [the “access 
providers,” i.e., ICS] defense be construed so broadly to avoid impairing the growth of online 
communications through a regime of vicarious liability.”32 What this suggests is Congress had 
broader objectives in mind—that it was equally, if not more, concerned with safeguarding 
general self-regulation and freedom of expression on the Internet as it was with protecting 
children from objectionable online content through traditional standards of liability.33   

In the eyes of the drafters, self-regulation and access to means of effective recourse for 
victims of online harms were not mutually exclusive. Congress hoped for providers to monitor 
content, recognizing that private filtering efforts would not come to fruition unless the potential 
liability resulting from such activities was removed.34 That is, Congress intended to maximize 
the likelihood of private content monitoring activities at a price to victims’ recourse via the 
judicial system. The policy trade-off inherent in crafting such an expansive solution furthers the 
idea that legislators meant for ICSs (and by proxy CDA-immunity) to cover a much wider range 
of online services than ICPs. Therefore, although the definitions of ICS and ICP are difficult to 
distinguish in textual terms, the policy goals furthered by Congress are quite clear: ICSs were 
meant to enjoy broad immunity from traditional liability stemming from illegal content posted by 
users and other third parties.  

																																																								
29 See Brief of Amici Curiae at 15, Barrett v. Rosenthal, 146 P.3d 510 (2016) (No. S122953).  
30 In fact, if Congress had later thought that the immunity afforded by Section 230 was erroneously 
drafted as being too broad, it certainly had ample opportunity to remedy the problem. Congress has 
revisited on several occasions the issue of how best to protect children from objectionable online content. 
See Children’s Online Protection Act of 1998, 47 U.S.C. § 231; Children’s Internet Protection Act 2000, 
Pub. L. No. 106-554.  
31 See 47 U.S.C. § 230(f)(4)(c).  
32 H.R. Conf. Rep. 104-458, at 190.  
33 See 141 Cong. Rec. H8460, 8471 (statement of Rep. Goodlatte) (While legislators supporting § 230 
believed legislation was necessary to restrict children’s exposure and access to objectionable material, 
they intended to fashion a solution that “[did not] violate free speech or the right of adults to communicate 
with each other.”).   
34 See supra note 18.  
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iii. Congress’s acknowledgement of the stark difference between the traditional 

publishing environment and the Internet sheds further light on the intended 
scope of ICP.  

 
In the course of drafting the CDA, Congress took into account the substantial difference 

between the traditional publishing environment and the Internet.35 Specifically, it recognized that 
the calculus of interests greatly varies from traditional publishing to online interactive 
technologies.   

Access to means of effective recourse has traditionally been a critical factor in balancing 
the competing interests in free expression and recovery from harm. In the sphere of traditional 
publishing, the interest in protecting an injured individual is often greater than the state interest 
in protecting freedom of expression. As the Supreme Court in Gertz v. Robert Welch, Inc. 
explained: “The first remedy of any victim of defamation is self-help . . . Public officials and 
public figures usually enjoy significantly greater access to the channels of effective 
communication and hence have a more realistic opportunity to counteract false statements than 
private individuals normally enjoy. Private individuals are therefore more vulnerable to injury, 
and the state interest in protecting them is correspondingly greater.”36  

In the context of publishing content online, however, the seesaw between the two 
competing interests necessarily tilts towards protecting freedom of expression. Online, an 
individual is more able to respond to and mitigate injurious content posted by another with equal 
speed, circulation, and visibility. Therefore, when comparing the highly interactive online 
environment with its traditional counterpart, the interest in enabling an individual’s recovery 
from online-based harm pulls less weight than the state interest in free expression. In a similar 
vein, the manner in which control and influence over content are distributed between the 
publishing entity and third parties in traditional publishing is substantially different from how it 
is done online. As one legal scholar put it:   
 

[Traditional] [d]istributors, such as libraries and bookstores, make decisions about 
the content they acquire and distribute. They know the entities from which they 
acquire content. They can, and do, make independent judgments about what 
books to carry from which publishing house. On the other end of the distribution 
chain, the publishing houses from which distributors acquire content have editors, 

																																																								
35 See 141 Cong. Rec. at 8471 (statement by Rep. Goodlatte) (The amendment “will help solve a very 
serious problem as we enter into the Internet age. We have the opportunity for every household in 
America, every family in America, soon to be able to have access to places like the Library of Congress, 
to have access to other major libraries of the world, universities, major publishers of information, news 
sources. There is no way that any of those entities, like Prodigy, can take the responsibility to edit out 
information that is going to be coming in to them from all manner of sources onto their bulletin board. 
We are talking about something that is far larger than our daily newspaper. We are talking about 
something that is going to be thousands of pages of information every day, and to have that imposition 
imposed on them is wrong.”).  
36 Gertz v. Robert Welch, Inc., 418 U.S. 323, 344 (1974).  
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fact-checkers, and contractual relationships with authors. Distributors are able to 
control their risk by choosing publishing houses and choosing titles.37  

 
Interactive service providers on the Internet, on the other hand, typically share no 

relationship with third parties with respect to the content they create. Their interaction generally 
amounts to a near-binary exchange of money or advertiser access for user-access or participation. 
Service providers typically have little to no information about content creators and do not 
evaluate the reliability of individuals who come onto their networks. This is especially true when 
individuals publish anonymously online. As one court described it:  
 

Unlike traditional media, there are no controls on the postings. Literally anyone 
who has access to the Internet has access to the chat-rooms . . . No special 
expertise, knowledge or status is required to post a message, or to respond . . . The 
vast majority of the users are, because of the “handles,” effectively anonymous.38  

 
Given the above, Congress recognized that the economies of publishers and distributors are 
reversed on the Internet.39 Legislators were likely aware that plaintiffs traditionally pursued the 
deep pockets of primary publishers and not distributors, since publishers are subject to a stricter 
standard of liability and often have deeper pockets.40  However, on the Internet, the primary 
publisher—i.e., the third-party user—may be someone with shallow pockets, and the service 
provider (acting as a distributor) with deep ones. Consequently, ISPs are much more often the 
target of litigation than are the actual creators of the content that harmed the plaintiffs.41 
Moreover, unlike with traditional publishing, the online service provider is much easier to 
identify than a content creator who may have posted the disputed content anonymously. 
Congress correctly determined that imposing traditional standards of liability would discourage 
self-regulatory measures to screen for harmful content in the interactive computer services 
industry and instead lead to the overzealous censorship of all content.42    

In crafting a unique and separate standard for online service providers, then, Congress 
demonstrated a desire to treat the Internet as markedly different from traditional publishing. In 
fact, during the floor debate, Representative Cox characterized the Stratton Oakmont decision as 
symptomatic of the failure of traditional standards of liability to remain applicable in the online 
environment.43 He further explained, “[W]hat we want are results. We want to make sure we do 

																																																								
37 See Brief of Amici Curiae at 12, Barrett, 146 P.3d 510 (2016) (No. S122953). 
38 Global Telemedia Int’l, Inc. v. Doe 1, 132 F.Supp.2d 1261, 1264 (C.D. Cal. 2001).  
39 See supra note 35.  
40 See Robert W. Hamilton, Constitutional Issues Involving Use of the Internet: Liability for Third-Party 
Content on the Internet, 8 Seton Hall Const. L.J. 733 (Summer 1998).  
41 Carafano v. Metrosplash.com, 339 F.3d 1119 (9th Cir. 2003), for example, illustrates plaintiffs’ 
inclusion of ISPs as defendants for good measure.  
42 See supra note 23. 
43 141 Cong. Rec. H8468 (statement by Rep. Cox).  
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something that actually works. Ironically, the existing legal system provides a massive 
disincentive for the people who might best help us control the Internet to do so.”44  

Given that the expectations and norms developed around the traditional publishing 
environment did not map onto the online publishing world, Congress deemed market-driven 
development of filtering tools and self-regulatory measures—as opposed to imposing traditional 
standards of liability—as the most effective means towards addressing objectionable content.45 
To further that goal, Congress created a robust safe harbor for an intentionally wide range of 
ICSs. Of equal importance, however, is the inclusion of ICPs, as it indicated a congressional nod 
to the other (albeit lighter) end of the policy scale: online victims’ access to means of effective 
recourse.  

To be clear, the Record does not contain particulars on how to delineate ICSs from ICPs. 
However, the CDA’s legislative history fills that gap to a considerable degree. Because 
Congress’s policy to foster market-driven regulation and self-policing among online service 
providers crops up several times throughout the Record, it is reasonable to assume that the 
definition of ICS (upon which immunity turns) was intended to be full-bodied and expansive, 
and the definition of ICP correspondingly narrow. Simply put, Congress intended the ICP 
category to be a limited carve-out to CDA-immunity, such that it would only address 
circumstances in which there might be grounds to hold an online service provider liable to the 
same degree as a traditional publisher. In doing so, Congress evaded sanctioning a “total 
sacrifice of the competing value served by the law of defamation.”46 

In summary, the line separating ICSs from ICPs must be informed by the balance 
Congress struck between the interest in ISPs’ self-regulation and victims’ access to means of 
effective recourse. Given the above, it is reasonably clear that the scale was meant to heavily tip 
towards encouraging self-regulation, except in certain cases where the circumstances warrant an 
online service provider to be deemed an ICP and thereby face exposure to traditional publisher 
liability. The current challenges in applying § 230 stem from courts misunderstanding the policy 
balance that Congress quite evidently struck. To add to that, congressional intent is ever the more 
challenging to actualize and defend in litigation, since online services are growing in complexity 
and consequently becoming harder to classify as either ICSs or ICPs.  

 
 
 
 
 

 

																																																								
44 Id.  
45 Id. at H8471-8472 (statement by Rep. Cox) (“The Cox-Wyden amendment . . . encourages online 
services industry to develop new technology, such as blocking software, to empower parents to monitor 
and control the information their kids can access.”).  
46 Barrett v. Rosenthal, 114 Cal. App. 4th 1379, 1398 (1st Dist Jan 21, 2004).   
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B. The growth of new, unexpected, and increasingly diverse Internet technologies and 
interactivity exacerbates the problem.  

 
In the two decades since § 230 of the CDA became law, rapid advancements in Internet 
technologies have yielded equally dramatic developments in information creation, publication, 
transmission and consumption in the online environment.47 As one author explains:  
 

The Internet’s development over the last two decades has been nothing short of 
revolutionary. Today’s Internet is heavily interactive, if not user driven; Web 2.0 
users are said to be “as important as the content they upload and share with 
others.” Communications are multi-directional, breaking from the clean-cut 
distinction that prevailed in traditional media between author and audience and 
creating a less centralized, more democratic model of communication and 
information sharing. The critical shift is that from a publishing-based model to a 
participation-driven framework, with the driving purpose of “harnessing 
collective intelligence.”48 

 
The development of new, unforeseen, and increasingly sophisticated Internet technologies and 
website-interactivity (e.g., filtering, monitoring, and content curation) has contributed to the 
blurring of publisher and content provider functions. Therefore, courts’ ability to effectuate 
Congress’s policy of fostering self-policing and self-regulating by online service providers is 
increasingly vital.   

Originally, the role of an ISP was to provide access to the Internet. However, Section 230 
classified ISPs as a standard example of an ICS, the latter being much more broadly defined. 
Over time, the range of services covered by ISPs greatly expanded, and now is at the point where 
it includes supplying content. On top of that, as ISPs increasingly sought to offer customers 
content, traditional content providers likewise began to offer Internet access.49 Now, many ICPs 
function as ISPs. Modern-day news portals are an accurate example of an ICPs taking on an ISP-
type role: they share the characteristics of an ISP by enabling access to information created by 
third parties, while also functioning as an ICP by developing news stories.  

In midst of a highly integrated worldwide web, online service providers are increasingly 
diversifying the suite of interactive tools they use to engage its third-party users. This is 
especially the case in the context of e-commerce and data mining, where crowdsourcing 
																																																								
47 See, e.g., Yochai Benkler, The Wealth of Networks: How Social Production Transforms Markets and 
Freedom (2006), at 1 (“The change brought about by [the Internet revolution] is deep. It is structural. It 
goes to the very foundations of how liberal markets and liberal democracies have coevolved for almost 
two centuries.”); Ashraf Darwish & Kamaljit I. Lakhtaria, The Impact of the New Web 2.0 Technologies 
in Communication, Development, and Revolutions of Societies, 2 J. Advanced Info. Tech. 204, 213–14 
(2011) (evaluating the global importance of the shift from Web 1.0 to Web 2.0). 
48 See Sterling, Defamation 2.0: Updating the Communications Decency Act of 1996 for the Digital Age 
at 13.  
49 See Robert G. Magee & Tae Hee Lee, Information Conduits or Content Developers? Determining 
Whether News Portals Should Enjoy Blanket Immunity From Defamation Suits, 12 Comm. L. & Pol’y 
369, 371 (2007). 
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information and content directly leads to commercial gain. Over the years, courts have 
consequently conferred ICS status on several kinds of entities, including those that provide 
services beyond Internet access: a chat room,50 an e-commerce site,51 an online bookseller,52 a 
spam mail forwarding services company,53 among many others. That ISPs now exist in such 
varied forms makes the definitional overlap between ICS and ICP even more inevitable.   

It is not surprising, then, that when it comes to ascertaining the reach of the CDA’s 
immunity provision, the highly integrated ecosystem of today’s Internet has become a source for 
widespread judicial confusion. Courts struggle with determining whether the actions and tools 
used by an online entity either: constitute partial creation or development of the disputed 
content—i.e., the minimum amount of behavior needed to be considered an ICP—or remain 
within the realm of traditional ICS functions. Such developments in judicial interpretation risk 
undermining the dual, yet divergent policy goals furthered by Section 230.  

On the one hand, safeguarding freedom of expression and self-regulation on the Internet 
is a well-documented concern that Congress had in mind while drafting the statute. On the other 
hand, Congress did not entirely disregard the interest in protecting harmed individuals through 

																																																								
50 See Marczeski v. Law, 122 F.Supp.2d 315, 327 (D. Conn. 2000). 
51 Stoner v. eBay, No. 305666, 2000 WL 1705637 (Cal.Super. 2000) at *2 (“The uncontroverted facts 
establish that eBay's role does not extend beyond the scope of the federal immunity. eBay provides an 
interactive computer service by which sellers of goods and services describe over the Internet the 
products they wish to sell, and sell them to the person who agrees, by submitting a bid through eBay's 
web site in accordance with the rules of the service, to pay the highest price for the product. eBay 
provides interactive computer services for which it charges a fee, just as America Online provides 
interactive services for which it charges a fee. eBay does not select items to be auctioned, does not inspect 
or come into possession of those items at any time, does not describe the items to prospective bidders, and 
does not determine the minimum price which the seller will accept for the item. eBay does advertise and 
promote its auction service, and charges a fee for the use of its service. However, neither aggressive 
advertising nor the imposition of a fee-including a fee based in part on the price at which an item is sold-
transforms an interactive service provider into a seller responsible for items sold.”). 
52 Schneider v. Amazon.com, 109 Wash.App. 454, 461 (2001) (“We find no case addressing application 
of the statute to interactive web site operators. But Amazon's web site postings appear indistinguishable 
from AOL's message board for § 230 purposes. Schneider points out that web site operators do not 
provide access to the Internet, but this is irrelevant. Under the statutory definition, access providers are 
only a subclass of the broader definition of interactive service providers entitled to immunity [‘provides 
or enables computer access by multiple users to a computer server, including specifically a service ... that 
provides access’]. According to Schneider's complaint, Amazon's web site enables visitors to the site to 
comment about authors and their work, thus providing an information service that necessarily enables 
access by multiple users to a server. This brings Amazon squarely within the definition.”). 
53 Optinrealbig.com, LLC v. Ironport Systems, Inc., 323 F.Supp.2d 1037, 1047 (N.D.Cal. 2004) (“With 
respect to the impact, it may be true that SpamCop is aggressive in mailing the reports to any and all ISPs 
that it can identify in the mailing header of the purported spam. OptIn has failed to show, however, that 
SpamCop sends multiple copies of the same report to the same recipient in order to inflate its impact Even 
if OptIn had, the Court is not persuaded that multiple mailings would amount to an alteration in the 
content found within each report. The content of each republished report remains the same and a recipient 
may identify them as multiple copies of the same report. In addition, in terms of the traditional role of a 
distributor, the Court perceives no substantive difference between distributing one copy of an item once, 
and distributing the same item numerous times.”). 
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means of effective recourse. Indeed, novel and unforeseen forms of online communications used 
by ISPs to interact with users and third parties have the potential to seriously undermine certain 
legitimate individual rights. Where an ISP exercises publisher-like control over user-generated 
content, that ISP should be precluded from CDA-protection and face publisher liability. Indeed, 
this was the intent of Congress when it created the ICP category—that the CDA, in its final form, 
would target information content providers, not access providers or users.54 Therefore, from a 
public-policy standpoint, courts should apply § 230 in a way that balances the congressional 
interest in fostering self-policing and innovation on the Internet with the interest in reasonably 
protecting individual rights.  
 

C. The ensuing Section 230-jurisprudence showcases courts’ failure to effectuate the 
balance Congress struck between competing policy interests.  
 

Stated earlier, whether a defendant ISP receives CDA-immunity turns on its status as an ICS. 
However, the blurred distinction between the ICS- and ICP-classifications has given rise to 
difficulties in applying the statute to modern-day Internet technologies. A sizeable number of 
courts—including those at the higher end of the judicial totem pole—have begun to place 
unwarranted caveats on the scope of CDA-immunity. Without any controlling Supreme Court 
decision to guide courts below, Section 230-jurisprudence has developed into a blotchy mix of 
statutory interpretations, wholly lacking in uniformity and unsupported by congressional intent. 
In trying to distinguish the two terms from each other, some courts have ended up basing their 
holdings on shaky statutory interpretations that appear to be more normative than objective in 
nature. Essentially, courts are—with mounting frequency—failing to focus on conduct that is 
actually indicative of an ISP’s status as an ICP. In doing so, a growing number of courts are 
undermining Congress’s goals by imposing unworkable standards on online service providers.   
 

a. The “neutral” tools analysis in the Ninth Circuit’s “material contribution” 
standard for liability is problematic, as it unduly burdens online service 
providers and counters Congress’s policy objectives.   

 
The Ninth Circuit is takes center stage when it comes to the present-day judicial 

misunderstanding of Section 230-immunity. Up until 2008, Section 230-immunity was, for the 

																																																								
54 See 142 Cong. Rec. S687 (statement of Sen. Coats, noting that "[o]n-line services and access software 
providers are liable where they are conspirators with, advertise for, are involved in the creation of or 
knowing distribution of obscene material or indecent material to minors"); H.R. Conf. Rep. 104-458, at 
190 (stating “[t]he conferees intend that [the “access providers”] defense be construed so broadly to avoid 
impairing the growth of online communications through a regime of vicarious liability.”); Robert Cannon, 
The Legislative History of Senator Exon’s Communications Decency Act: Regulating Barbarians on the 
Information Superhighway, 49 Fed. Comm. L. J. 52, 92 (“The most significant changes in the CDA in its 
final form included: . . . (3) couching the language aimed at the Internet in its own subsection governing 
‘interactive computer services,’ and (4) specifically targeting the CDA at content providers.”). 
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most part, construed broadly and in line with other circuits.55 The Fair Housing Council of San 
Fernando Valley v. Roommates.com, LLC decision, however, expanded the definition of ICP to 
an unprecedented degree, bringing that relative consistency to a screeching halt.  
Writing for the majority, Judge Kozinski held that the ISP in question was an ICP and therefore 
ineligible for Section 230-immunity.56 Here, the defendant ISP operated a website that served to 
match people seeking or offering living arrangements with potential roommates. But before users 
could search the listings or post on the site, they were required to create user profiles, a process 
that entailed answering a series of questions about roommate preferences in terms of gender, 
sexual orientation, children, and more.57 Given the sensitive nature of the questions and the 
context within which they were asked, the website was alleged to have violated the Fair Housing 
Act.58  

What is particularly striking about this ruling is Judge Kozinski’s construal of the term 
ICP. He concluded that Roommates.com was an ICP because it created the questions and choice 
of pre-populated answers, and designed its registration process and search function around 
them.59 His analysis fixated on the term “development,” a key element of the statutory definition 
of ICP. In his mind, Roommates.com’s actions made it much more than a passive transmitter of 
third-party information and rose to the level of “develop[ing],” at least “in part,” the allegedly 
unlawful content.60 He contended that term “development” in this context is defined as “making 
usable or available,”61 and that “unlawful questions solicit (a.k.a. ‘develop’) unlawful answers.” 
62 

Although Kozinski purported to rely on cannons of statutory construction, his construal 
of ICP-status hinged on whether a website through its actions and tools “materially contributed” 
to the unlawfulness of the information at issue.63 Moreover, “materially contribut[ion]” included 
“making usable or available” user-generated answers. Essentially, he likened Roommates.com’s 
use of multiple-choice questions in its registration process to a remarkably loosened construction 
of “development” that is performed by an ICP.  

In holding that the site was an ICP, Kozinski sidestepped established and factually similar 
precedent, which had correctly taken congressional intent into account. The dissenting judge 
pointed to past Ninth-Circuit cases, in which CDA-immunity with respect to an ISPs’ use of 

																																																								
55 See e.g., Zeran v. Am. Online, Inc., 129 F.3d 327 (4th Cir. 1997) (where the Court precluded liability 
for providers of ICSs for notice-based defamation); Batzel v. Smith, 333 F.3d 1018, 1031 (9th Cir. 2003) 
(holding that the defendant website was an ICS because “creation or development of information” must 
be “something more substantial than merely editing portions of an email.”).  
56 Fair Housing Council of San Fernando Valley v. Roommates.com, LLC, 521 F.3d 1157, 1164 (9th Cir. 
2008 [hereinafter Roommates]).  
57 Roommates, 521 F.3d at 1181.  
58 Id. at 1162.  
59 Id. at 1166.  
60 Id.  
61 Id. at 1168. 
62 Id. at 1166.  
63 See id. at 1168.  
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online communication tools had been construed broadly: In Batzel v. Smith, the Court held that 
“‘selecting material for publication’ . . . does not constitute the ‘development’ of information”64; 
and, in Carafano v. Metrosplash.com, the Court held that merely “classif[ying] user 
characteristics . . . does not transform [a website] into a ‘developer’ of the ‘underlying 
misinformation.’”65 Critically, the Court in Carafano stipulated Section 230-immunity as being 
“quite robust, adopting a relatively expansive definition of ‘interactive computer service’ and a 
relatively restrictive definition of ‘information content provider.’”66 Roommates, however, set 
sail in the opposite direction.67 

In attempting to distinguish this case from Carafano, Kozinski argued that, unlike 
Metrosplash.com, Roommates.com use of so-called non-“neutral” tools was what constituted its 
material contribution to the illegality of the disputed content, thereby placing it outside the realm 
of CDA-immunity. He wrote, in pertinent part:  
 

The salient fact in Carafano was that the website’s classifications of user 
characteristics did absolutely nothing to enhance the defamatory sting of the 
message, to encourage defamation or to make defamation easier: The site 
provided neutral tools specifically designed to match romantic partners depending 
on their voluntary inputs. By sharp contrast, Roommate's website is designed to 
force subscribers to divulge protected characteristics and discriminatory 
preferences, and to match those who have rooms with those who are looking for 
rooms based on criteria that appear to be prohibited by the FHA.68 

 
The majority’s reasoning was rather heavy-handed, as Carafano’s factual similarity to 
Roommates sharply outlines the inconsistency in the Ninth Circuit’s approach to interpreting 
Section 230.69  

In Carafano, dating website Metrosplash.com was sued for a user’s objectionable 
responses to an online questionnaire. Just like in Roommates, Metrosplash.com conditioned 
users’ use of its date-matching service on answering detailed multiple-choice questions via drop-
down menus (which provided 4-19 options) and several essay questions.70 Yet unlike in 

																																																								
64 Id. at 1182 (quoting Batzel, 333 F.3d at 1031).  
65 Id. at 1172 (quoting Carafano, 339 F.3d at 1124).  
66 Carafano, 339 F.3d at 1123.  
67 See Roommates, 521 F.3d at 1186 (J. McKeown, dissenting) (pointing out that, while the majority in 
Roommates recognized that a loose reading of the term “develop” could “swallow[] up every bit of the 
immunity that the section otherwise provides,” it nonetheless asserted that reading “the exception as 
applying only to content that originates entirely within the website . . . ignores the words ‘development . 
in part.’”).   
68 Id. at 1172 (emphasis added).  
69 See id. at 1186 (J. McKeown, dissenting) (stating that Carafano “presented circumstances virtually 
indistinguishable from those before us, yet the majority comes up with the exact conclusion here in 
denying the immunity for sorting and matching third-party information provided in response to webhost 
prompts.”).  
70 Carafano, 339 F.3d at 1121. 
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Roommates, the Carafano Court held that the website was an ICS, not an ICP.71 The only 
meaningful difference between the two cases was the disputed content’s illegality, not the 
websites’ actions or choice of tools to render their respective services.72 However, ISPs' actions 
and use of tools are precisely what distinguish ICSs from ICPs.  

Assessing whether an entity’s tools are “neutral” through the lens of “material 
contribution” for purposes of CDA-immunity significantly inflates the scope of ICP at the 
expense of ICS and curtails online service providers’ ability to self-regulate and innovate. 
Consequently, the Roommates standard impermissibly tips the scales in the opposite direction 
from which Congress intended. By restricting “neutral” tools to those that do not “materially 
contribute” to the unlawfulness of the user-generated content at issue, the Roommates decision 
upends Congress’s policy rationales undergirding Section 230.  

Online communication tools such as drop-down menus, search engines, category listings 
to allow users to classify products, keyword tools, online auctioning platforms, and many more, 
are all objectively and facially “neutral” at the outset. Use of such tools is ubiquitous among 
interactive computer service companies. Hinging liability on the purported illegality of user-
generated content rather than on the tools themselves—as the majority in Roommates did—
generates a great deal of uncertainty for online service providers hoping to conduct business on 
the Internet. If Kozinski’s “material contribution” standard were adopted nationally, it would be 
difficult for ISPs to predict at the design stage whether or not a given tool (e.g., a multiple-choice 
questionnaire administered via drop-down menus) would lead to publisher liability. Logically, 
then, ISPs would be discouraged from creating innovative, efficient, and interactive online 
communication tools—the loss of which would be most felt by the public.73 Moreover, assuming 
that online service providers operate as rational least-cost avoiders, the burden of searching 
through masses of information would doubtless shift to users.74  

Essentially, the adverse impact of the “material contribution” standard will be 
widespread: Popular interactive tools that are used by ICSs to organize and resourcefully convey 
useful content to users will not be worth the now-higher risk of liability.75 Furthermore, in the 
																																																								
71 Id. at 1125.  
72 Such an inconsistency at common law is reminiscent of the inconsistency that arose from CompuServe 
and Stratton Oakmont decisions, which ultimately resulted in Congress drafting the CDA.  
73 See Assaf Hamdani, 87 Cornell L. Rev. 901, 916-917 (2002). 
74 See Ronald J. Mann, The Promise of Internet Intermediary Liability, 47 WM. & Mary L. Rev. 239, 266 
(2005).  
75 Consider real examples of popular tools considered as being within the purview of ICSs: Batzel, 333 
F.3d 1018 (where the moderator of an ICS provider exercised traditional editorial functions to screen for 
unrelated content when composing a listserv mailing for users); Gentry v. eBay, Inc., 99 Cal.App.4th 816 
(4th Dist. June 26, 2002) (where ICS provider eBay used category listings to allow users to classify 
products via color-coded star symbols and Power Selling ratings linked to customer feedback for the 
purpose of boosting user confidence in sellers); Universal Comm. Systems, Inc. v. Lycos, Inc, 478 F.3d 
413 (where the ICS provider used message boards to convey stock quotes for publicly traded companies 
to users); Jurin v. Google Inc., 768 F.Supp.2d 1064 (E.D. Cal. Feb. 15, 2011) (where ICS provider 
Google’s “adWords” program allowed advertisers and web designers to discover popular keywords to 
improve their websites’ search engine optimization), Chicago Lawyers’ Committee for Civil Rights 
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absence of guidance on how to evaluate whether a certain tool “material[ly] contribut[es]” to the 
illegality of content, service providers will be far more likely to adopt liability-minimizing 
policies. Such policies will likely pay no regard to the lawfulness of incoming user-generated 
content, eventually leading to an industry standard in which over-censorship would be 
normalized and online free speech heavily compromised.76 Fear of liability will reduce or even 
eliminate self-regulatory efforts on the part of online service providers—precisely what Congress 
sought to avoid when drafting the CDA.77  

Indeed, such an outcome goes against the spirit and congressional intent underlying CDA 
§ 230. Congress made it clear when overruling Stratton Oakmont that it did not want to place 
onerous burdens on those in the computer services industry and discourage innovation.78 But 
Roommates effectively does just that: When an ISP’s tools’ “neutral[ity]” is not based on 
objective features, but rather on the alleged unlawfulness of forthcoming user-content, website 
operators will likely make their sites less interactive and less tailored to individual users in order 
to avoid the risk of liability.  

The doctrinal wrinkle introduced by Roommates has already cropped up in contemporary 
case law. To illustrate: Two factually identical cases against the same defendant yielded opposite 
outcomes, since one court assessed CDA-immunity through the “material contribution” standard. 
In NPS LLC v. StubHub, Inc., the Massachusetts Supreme Court held that StubHub could be 
considered an ICP if it could be shown that they encouraged their users to violate ticket-scalping 
laws.79 By sharp contrast, in Hill v. StubHub, Inc., where customers brought action against 
StubHub after purchasing concert tickets at a price that greatly exceeded their fair value, a North 
Carolina state court determined that StubHub was not an ICP.80 The court held that the website 
was not barred from CDA-immunity because its pricing feature was a “neutral” ICS tool; it  
“merely provided additional information to sellers without suggesting, much less requiring, that 
they should adjust prices that they were charging for certain tickets.”81 Interestingly, the very 
same tool was viewed by the NPS LLC court as “materially contribut[ing]” to unlawful conduct. 

The problematic dichotomy in outcome emerging in cases that are otherwise factually 
similar—i.e., Roommates and Carafano; NPS LLC and Hill—demonstrates how far CDA-

																																																																																																																																																																																			
Under Law, Inc. v. Craigslist, Inc., 519 F.3d 666 (7th Cir. 2008) (where ICS provider Craigslist offered 
its users an electronic meeting place for those who want to buy, sell, or rent goods and services), Corbis 
Corp. v. Amazon.com, Inc. 351 F.Supp2d 1090 (W.D. Wa. Dec. 21, 2004) (where ICS provider Amazon 
enabled third-party vendor platforms that allow individuals and retailers to showcase their products and 
sells them directly to online customers).  
76 As the Supreme Court in Time v. Hill explained: “Fear of large verdicts in damage suits for innocent or 
merely negligent misstatement, even fear of the expensive involved in their defense, must inevitably 
cause publishers to ‘steer . . . wider of the unlawful zone,’ and thus ‘create the danger that the legitimate 
utterance will be penalized.’” Time v. Hill, 385 U.S. 374, 389 (1967) (citations omitted).  
77 See generally supra Section II.A.b. 
78 See generally Section II.A.b.i.  
79 NPS LLC v. StubHub, Inc., 25 Mass. L. Rptr. 478, 2009 WL 995483 (Mass. Super. Ct. 2009).  
80 Hill v. StubHub, Inc., 219 N.C.App. 227, 237 (2012).  
81 Hill, 219 N.C.App at 246.  
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jurisprudence has strayed from Congress’s original policy objective to encourage self-regulation 
and freedom of expression on the Internet. After all, Section 230 was borne out of a desire to 
overrule Stratton in light of CompuServe, an inconsistency at common law that was jarring 
enough to sound off alarm bells in Congress.  

Although Ninth Circuit employed questionable reasoning in Roommates, the importance 
of what the Roommates decision was trying to further should not be overlooked. At the heart of 
Roommates was very policy debate Congress had grappled with when drafting the § 230: 
fostering freedom of expression and self-regulation on the Internet versus protecting certain 
legitimate civil rights and means of effective recourse for those injured by illegal content. In fact, 
Kozinski’s “material contribution” standard is strikingly parallel to Senator Exon’s initial 
proposal for regulating the Internet. The rationale undergirding Kozinski’s standard was to 
sufficiently protect individuals from civil rights violations by commercial entities.82  

Under that line of reasoning, an argument can be made that at least the outcome of 
Roommates was just and equitable from a civil-rights perspective, especially given the unique 
facts and circumstances surrounding the case. What is crucial to understand, however, is that the 
means used by the Court to get there were largely problematic, as widespread use of the 
“material contribution” standard will doubtless produce adverse consequences for the Internet 
technologies industry at large. Ergo, there is an evident need for a judicial standard that takes 
into account websites whose operators might have not necessarily intended for widespread harm 
to occur, but whose tools, when used in a certain context, would very obviously lead to harmful 
and illegal content. In other words, courts should be equipped with a standard that adequately 
analyzes borderline cases such as Roommate in which neither the defendant ISP nor the harmed 
plaintiff are definitively at fault.  
 

b. Section 230-jurisprudence has largely ignored behavior that is actually 
indicative of an ISP’s deliberate use of tools to induce users to create harmful 
content.   

 
Distinct from cases like Roommates are those in which the defendant ISPs exhibit 

specific intent to structure their websites in a manner that heavily encourages or induces users to 
create illegal content. At present, CDA-jurisprudence has not targeted this kind of behavior—the 
kind that undermines the interest in providing harmed individuals with access to means of 
effective recourse. Many websites exhibiting such behavior have been granted CDA-immunity, 
even though their actions and use of tools strongly indicate a specific intent to induce. Therefore, 
a better, more equitable way for courts to balance protecting individual rights with Section 230’s 

																																																								
82 In his estimation of Congress’s intent at the time of Section 230’s drafting, Kozinski concluded that, 
“[t]he CDA does not grant immunity for inducing third parties to express illegal preferences,” and since 
Section 230 is titled “Protection for ‘Good Samaritan’ blocking and screening of offensive material, the 
substance of the section can and should be interpreted consistent with its caption.” Roommates, 521 F.3d 
at 1164. 
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blanket immunity for ICSs would be to screen for behavior that is indicative of an ISP’s 
deliberate or even malignant use of tools to solicit users to create harmful content.  

For example, offering monetary incentives to users for content generation strongly 
suggests a degree of involvement and control that far surpasses that of a passive conduit with 
respect to disputed content. Such conduct by an ISP can easily rise to the level of specific intent 
to induce. In Blumenthal v. Drudge, AOL user Matt Drudge regularly published reports on the 
site about political news, opinion, and gossip. He entered into a licensing agreement with AOL, 
making his publication available to all subscribers for one year. In exchange, AOL paid him 
$3000 per month.83 The licensing agreement stipulated that Drudge was to create, edit, update, 
and “otherwise manage” the content, and that AOL may “remove content that [it] reasonably 
determine[s] to violate” its then-Terms of Service.84 One of Drudge’s stories claimed that 
Blumenthal, a White House aid at the time, had abused his spouse. Consequently, Blumenthal 
sued both Drudge and AOL for defamation.85  

Despite the existence of preapproved monetary agreement between AOL and Drudge, the 
court held that AOL was an ICS because it did not have “any role in creating or developing any 
information” in the posted material.86 The fact AOL paid Drudge on a monthly basis—thereby 
proximately incentivizing him to continually supply the libelous content—should have given the 
court pause. In other words, AOL took affirmative measures to ensure it would reap the benefits 
of defamatory, yet popular content on a recurring basis. Had the court analyzed the true nature of 
AOL’s relationship with Drudge for purposes of CDA-immunity, perhaps the outcome of the 
case would have been more equitable.  

Other notable cases in different jurisdictions have involved the same fact pattern, where 
the defendant ISP provides monetary incentives to users to generate content. Although the ISPs 
in those cases were deemed ICPs, the courts nonetheless employed erroneous standards in its 
CDA-analysis, stripping it of its policy justifications. For example, in F.T.C. v. Accusearch, the 
Tenth Circuit held that Akiba.com was an ICP.87 There, the defendant website sold personal data 
to users that included call records for any requested number.88 The services offered on the site 
were provided by third-party researchers.89 When placing a search order, a customer would pay 
Accusearch an “administrative fee” and select the type of search desired. Accusearch would then 
forward the search request to a researcher who could fulfill it. After the search, the researcher 
would send the results to Accusearch and bill Accusearch directly. Accusearch would then email 
the results to the customer and post them on the customer’s website account.90  

																																																								
83 Blumenthal v. Am. Online, Inc., 993 F.Supp. 44, 41 (D.C.C. 1998).  
84 Blumenthal, 993 F.Supp. at 47.  
85 Id. at 48.  
86 Id. at 44.  
87 F.T.C. v. Accusearch Inc., 570 F.3d 1187 (10th Cir. 2009).   
88 Accusearch Inc., 570 F.3d at 1190.  
89 Id. at 1191.  
90 Id.  
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In deciding that CDA-immunity did not apply, the Court referred to Roommates’ 
“neutral” tools analysis, concluding that Accusearch’s actions were not “neutral” because it 
“contribute[d] materially to the alleged illegality of the conduct.”91 However, the Court did 
acknowledge that by paying and affirmatively soliciting its researchers to acquire telephone 
records, Accusearch may have brought itself within the realm of ICPs.92 The latter line of 
reasoning would have been more effective at targeting the ISP’s malignant and affirmative use of 
resources and online communication tools, whose primary purpose was to induce third-party 
production of harmful content. Basing immunity on whether the tools materially contributed to 
the illegality of the content, as was stated above, is problematic on many fronts. Instead, courts 
should consider whether an alleged violation of law stems from an ISP’s conduct rather than 
from the content of the information the ISP discloses.  

In MCW, Inc. v. Badbusinessbureau.com, LLC, a federal district court in Texas held that 
§ 230 did not bar MCW’s claim, implying that defendant Badbusinessbureau.com could be 
considered an ICP.93 Here, MCW’s complaint alleged that the defendant website had posted user 
reports containing false and defamatory statements about MCW’s business and had 
independently created defamatory titles, headings, and editorial comments.94 Moreover, for 
various fees, it offered companies, which were the subject of user complaints, an opportunity to 
rebut consumers’ claim.95 It also solicited donations, sold ad space, assisted the formation of 
class action law suits, charged promo fees on amounts collected by consumers, and advertised 
and sold “Rip-off” Revenge packs which encouraged consumers to avenge themselves against 
companies.96  

In evaluating whether the website’s actions constituted those of an ICP, however, the 
court focused more on the fact that the site had created disparaging titles, headings and editorial 
messages, and less on the fact that it solicited its users to create disparaging content.97  
Admittedly, the court did mention content-solicitation as an additional basis for concluding that 
the defendant was an ICP: it stated that because the badbusinessbureau.com sent an email that 
“actively encourag[ed] and instruct[ed] a consumer to gather specific detailed information . . . 
[its actions went] substantially beyond the traditional publisher’s role.”98 That being said, the 
court’s analysis of CDA-immunity primarily turned flawed reasoning concerning the site’s 
addition of peripheral content to the web page content. It asserted that the defendant ISP was an 
ICS because “the CDA does not distinguish between acts of creating or developing the contents 
of reports, on the one hand, and acts of creating or developing the titles or headings of those 

																																																								
91 Id., at 1200 (quoting Roommates, 521 F.3d at 1168).  
92 Id. at 1199.  
93 MCW, Inc. v. Badbusinessbureau.com, LLC, 2008 WL 833595, *8 (N.D. Tex. 2004).  
94 MCW, 2008 WL 833595 at *10.  
95 Id.  
96 Id. at *1.  
97 See id. *10.  
98 See id.  
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reports, on the other.”99 This case is a telling illustration of how courts’ decisions severely pare 
down the Section 230’s original policy objectives, since courts often target the wrong conduct 
when determining whether or not CDA-immunity applies.  

Therefore, treating an ISP’s affirmative inducements as prime component of CDA-
analysis may strengthen courts’ ability to accurately classify an ISP’s conduct as either that of an 
ICS or ICP. In fact, it appears that some courts are already likely to be amenable to that.100 
Shifting the focus onto soliciting behavior might realign Section-230 jurisprudence with 
Congress’s original intent for the CDA to target against ICP conduct, while shielding traditional 
ICS functions from third-party liability.101 
 
 III.  PROPOSAL: A NEW STANDARD  
 

Throughout, the primary questions vexing both the legal community and computer 
services industry have been: Where should courts place the fulcrum between ICSs and ICPs, 
such that congressional intent and policy objectives regarding Section-230 immunity are upheld? 
That is, what kinds of actions and uses of online communication tools on the part of an ISP 
should amount to partial “creation or development” of content by an ICP?  

The problem described above is multifaceted: Section 230’s statutory definitions, which 
determine whether immunity applies, are composed of ambiguous terms; increasingly diverse 
and interactive online service providers do not neatly fit in those categories; and, CDA-
jurisprudence has subsequently nosedived in consistency, often being at odds with the policy 
objectives originally enshrined in the Act. Thus, the givens are resoundingly clear: There is a 
need for a standard that follows Congress’s calculus of competing interests: Offering wide-
ranging protection for innovation and self-regulation among online service providers, while 
enabling victims’ access to means of effective recourse when circumstances warrant treating an 
ISP as a traditional publisher. Ideally, such a standard should be able to successfully and non-
arbitrarily evaluate factually similar cases and produce appropriate outcomes.  

Therefore, in light of analyzing the statute’s text and legislative history in conjunction 
with the nature of today’s Internet technologies and Section-230 jurisprudence, I propose the 
standard below. It will guide courts in determining whether a given ISP’s actions or use of tools 
with respect to the content at issue constitute partial “creation or development” by an ICP or an 
exercise of an ICS’s traditional editorial functions:  
 

																																																								
99 See id.  
100 In a factually similar case against the same defendant, a federal district court in Arizona stated that 
badbusinessbureau.com’s “solicit[ing] [of] individuals to submit reports with the promise that individuals 
may be compensated for their reports . . . could arguably support a finding that Defendants are 
‘responsible . . . for the creation or development of information’ provided by individuals submitting Rip-
off Reports in response to Defendants’ solicitation.” Hy Cite Corp v. badbusinessbureau.com, LLC, 418 
F.Supp.2d 1142, 1149 (D. Ariz. 2005).    
101 See generally supra Section II.A.b.ii.  
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STEP 1: FOUR-FACTOR SPECTRUM TEST 

1. Resemblance to traditional editorial functions 
a) Do the ISP’s actions or use of tools objectively mirror an ICS’s 

traditional editorial functions—i.e., decisions to publish, withdraw, 
postpone, or alter content?  

2. Resemblance to “access software provider” functions 
a) Do the ISP’s actions or use of tools objectively mirror the functions 

listed under U.S.C. 47 § 230(f)(4) (“Access software provider”): 
i. filter, screen, allow, or disallow content;  

ii. pick, choose, analyze, or digest content; or 
iii. transmit, receive, display, forward, cache, search, subset, 

organize, reorganize, or translate content? 
3. Source and nature of the content at issue 

a) Is the content at issue essential, provided willingly, and by a third party? 
4. Level of involvement and alteration with respect to the content at issue 

a) Which of the four levels of involvement best characterizes the ISP’s 
conduct with respect to the disputed content?  

i. Acts as a passive conduit (unaltered) 
1. Was the information that caused the plaintiff harm 

transmitted unaltered to viewers? 
ii. Adds peripheral content (e.g., titles, rating systems, symbols) 

1. Does the peripheral content change or add meaning to the 
original content’s message? 

2. To what extent do they leave the central content intact?  
3. What is the underlying purpose of the peripheral content?  

iii. Materially modifies the third-party content  
1. Was the content materially modified such that the 

underlying message was changed?  
iv. Creates original material 

b) Notwithstanding the above subsection, does the ISP’s conduct 
convincingly indicate gross negligence on the part of the ISP?  

i. Were the ISP’s facilities and interactive tools on its site 
structured in such a way that made the nonminimal, widespread 
violation of law patently predictable, such that the ISP should 
have been imputed with constructive knowledge?   

ii. Were the ISPs facilities and interactive tools on its site capable 
of significant legal uses?  
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STEP 2: ICS “INDUCEMENT” EXCEPTION FROM CDA-IMMUNITY  

An ICS is not eligible for Section-230 immunity where its “purposeful, culpable 
expression and conduct” affirmatively induced a third party to create or develop 
disputed content.  

1. Mere knowledge of disputed content along with ordinary acts incident to the 
ICS’s normal operation would not bar a claim for immunity. 

2. A showing of “clear expression or other affirmative steps taken to foster” 
the creation or development of the content of issue might.  
 

IV.  JUSTIFICATIONS FOR THE PROPOSAL  
 

A. The four-factor spectrum test and its “inducement” exception work in concert to 
distinguish between ICSs and ICPs, such that Congress’s divergent policy objectives 
are equitably balanced.  
 
The above standard inserts predictability and consistency back into CDA-230 

jurisprudence, specifically by clarifying the distinction between ICSs and ICPs. It is well suited 
to be applied against substantively thorny cases such as Roommates, Blumenthal, Accusearch, 
and the like, without endangering CDA-immunity for benign online service providers such as 
Metrosplash.com in Carafano. Consequently, those in the computer service industry are less 
likely to adopt excessive levels of monitoring and over-censoring content out of fear of third-
party liability. Courts, too, will enjoy the fruits of doctrinal uniformity, as analyzing future CDA-
cases will be much more efficient.  

For a broad overview, the first two factors of the test are meant to promptly screen out 
standard ICS conduct. The next factor examines the source and nature of the content at issue; the 
greater the “distance,” so to speak, between the ISP and the original source of the content is, the 
more likely the ISP will be deemed an ICP. The first three factors function as basic litmus tests, 
so that by the time a court gets to the fourth factor and beyond, it has a general idea of the 
direction in which the ISP might be leaning. Lastly, the fourth factor, which is afforded the most 
weight out of the factors, tracks the level of involvement and alteration done by the ISP to the 
content at issue; it also accounts for conduct constituting gross negligence, regardless of whether 
the ISP’s level of involvement with respect to the disputed content was determined to be closer 
to that of an ICS. If a court, after assessing the ISP’s actions and its use of tools against the four 
factors, determines that the ISP is closer in function and kind to an ICP, the ISP will be 
foreclosed from receiving immunity under Section 230(c)(1). However, if the court deems an 
ISP to be an ICS, then the inquiry will then proceed towards the second half of the test.  

At this juncture, a court will assess whether the now-ICS falls within the ICS 
“Inducement” exception from CDA-immunity. This exception is meant to capture borderline 
cases in which an entity is functionally similar to an ICS, but whose conduct renders it culpable 
of affirmatively soliciting its users to create harmful content and therefore exercising ICP-type 
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control. If a defendant ISP is meets the “inducement” exception, it will not receive CDA-
immunity.  

The standard draws its doctrinal support from case law, Congress’s policy objectives, and 
the CDA itself. It also borrows concepts from analogous cases concerning other fields of law. 
Below is detailed explanation of each element of the proposed two-part standard:   
 

a. Resemblance to traditional editorial functions  
 

The principal question at hand in this first factor is whether the defendant ISP’s conduct 
falls within the realm of traditional editorial functions that are protected by Section 230. To 
elaborate, a court will assess whether the ISP’s actions or use of tools objectively mirror an 
ICS’s traditional editorial functions—i.e., decisions to publish, withdraw, postpone, or alter 
content.102 The traditional editorial functions standard primarily takes its cue from the text and 
legislative history of the CDA.103  The legislative history of the CDA demonstrates that Congress 
intended to treat ICSs differently than traditional publishers (i.e., ICPs) in terms of liability.104 
Perhaps most importantly, the traditional editorial functions standard embodies the Congress’s 
dual goal to encouraging the removal of harmful content (originally online pornography105) in a 
way that still paved way for the flourishing of freedom of speech and expression online.106 

Crucially, the standard also protects using interactive tools as a means to exercise 
traditional editorial functions. To illustrate, in Gentry, e-Bay was granted Section 230-immunity, 
even though the tools it used to interact with users (e.g., color-coded symbols, Power Seller 
rankings, category listings) were misused by third parties.107 The standard also includes decisions 
by website operators regarding site design, construction, and policy.108  Because the traditional 
editorial functions standard can easily serve as an initial benchmark for comparison, it is 
reasonable to assume that it deserves a place in a test that aims to strain ICSs from ICPs. 
Therefore, a match between the defendant ISP’s conduct and traditional editorial functions is the 
first factor for determining potential ICS-designation.  

																																																								
102 See e.g., Batzel, 333 F.3d at 1031 (“[T]he exclusion of ‘publisher’ liability [under § 230(c)] necessarily 
precludes liability for exercising the usual prerogative of publishers to choose among proffered materials 
and to edit the material published while retaining its basic form and message.”). 
103 See e.g., Zeran, 129 F.3d at 330-31 (noting that plain language and legislative purpose of the CDA 
forbid imposition of publisher liability on a service provider for exercise of its traditional editorial 
functions.)  
104 See generally supra Section II.A.b.ii 
105 See generally supra Section II.A.b.i.; see e.g., Batzel, 333 F.3d at 1031 (noting that the central purpose 
of the Act was to protect those taking steps to edit posted material and concluding that development of 
information requires more than editing or selecting material). 
106 See supra note 33.  
107 See Gentry, 99 Cal.App.4th at 834.  
108 See Lycos, Inc, 478 F.3d at 421 (holding that defendant site was an ICS with broad protection of 
publisher functions under Section 230: “Lycos’s decision not to reduce misinformation [in general] by 
changing its web site policies was as much an editorial decision with respect to that misinformation as a 
decision not to delete a particular posting.”).  
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b. Resemblance to “access software provider” functions 

 
In the second stop of the inquiry, a court will assess whether the ISP’s actions or use of 

tools objectively mirror the functions listed under U.S.C. 47 § 230(f)(4) (“Access software 
provider”). Under Section 230, “access software provider” is unequivocally designated as a type 
of ICS.109 Thus, the statutory definition of “access software provider” is particularly helpful in 
determining ICS-status because it lists three expansive classes of activities that fall under an 
“access software provider[’s]” scope of functions.  

Under § 230(f)(4), the term “access software provider” means a provider of software 
(including client or server software), or enabling tools that do any one or more of the following: 
(A) filter, screen, allow, or disallow content; (B) pick, choose, analyze, or digest content; or (C) 
transmit, receive, display, forward, cache, search, subset, organize, reorganize, or translate 
content. That this subsection houses such an expansive cadre of functions supports the inference 
that Congress indeed meant for ICS’s to cover a broad range of ISP conduct. Congress 
specifically intended Section 230 to differentiate “access software provider[s]” from ICPs, since 
the former functions as a passive conduit of third-party information, and the latter more as a 
traditional publisher.110 
Therefore, the more a defendant ISP’s actions and use of tools resemble the functions listed 
under this subsection, the more likely it is that the ISP will be granted CDA-immunity as an ICS.  
 

c. Source and nature of the content at issue    
 

At this juncture, a court will assess whether the content at issue is “essential, provided 
willingly, and by a third party.”111 Dubbed the “essential published content” standard, it 
measures the conceptual distance between the ISP and the original source of the disputed 
content. When construed in conjunction with the traditional editorial functions standard, the 
“essential published standard” forms the basis of measuring initial ICP-like conduct by probing 
into the actions of both the ISP and the third party interacting with the ISP’s service.   

The “essential published content” standard has been widely used by courts as a means to 
assess whether the disputed content was fundamental and essential to the provision of the ISP’s 
services and was shared willingly by someone else.112 Regarding the latter, that content is 
																																																								
109 47 U.S.C. § 230(f)(2) (“The term ‘interactive computer service’ means any . . . access software 
provider that provides or enables computer access by multiple users to a computer server . . .”) (emphasis 
added).   
110 See supra note 54.  
111 See Carafano, 339 F.3d at 1124 (where the Ninth Circuit concluded that “so long as a third party 
willingly provides the essential published content, the interactive service provider receives full immunity 
regardless of the specific editing or selection process.”).  
112 See, e.g., Lycos, Inc., 478 F.3d at 420 (applying § 230(c) immunity and contending that, although the 
defendant site may have made it marginally easier to spread misinformation, it could not be considered 
responsible, even in part, for its creation or development); Doe v. Friendfinder Network, Inc., 540 
F.Supp.2d 288, 294-95 (D.N.H. 2008) (recognizing CDA-immunity where an unidentified third party 
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willingly shared by a third party requires that person alone to make the decision to select or 
provide content.113 Of course, this does not change even when a site conditions use of its services 
upon completing the registration process including mandatory questions.114 As a matter of 
policy, if websites could be disqualified from CDA-immunity due to having a mandatory 
registration processes in place, then website operators would encounter tremendous difficulty 
gathering information about their users’ needs without risking liability.115 Lastly, the “essential 
published content” standard applies CDA-immunity even where an online service poses 
standardized responses for the user to select.116  
 

d. Level of involvement and alteration with respect to the content at issue   
 

Of all the factors in this proposed new standard, perhaps the fourth is the most 
illuminating. Here, a reviewing court will zero in on the extent to which the ISP was involved 
with and altered the content in question. This part of the test contains its own spectrum. Much 
like the third factor, this factor measures the ISP’s relationship with external entity; however, the 
main difference between the two is that the third factor involved assessing the ISP in relation to 
the source of the content, whereas, here, a court will evaluate the ISP in relation to the content 
itself.  

CDA-jurisprudence would be well served if it evaluated the ICS-versus-ICP question as a 
continuum of involvement, since new technologies continually blur the distinction between 
publisher and content provider functions. At the point of the analysis, a court will examine two 
key facets of a defendant ISP’s level of involvement and alteration with respect to the disputed 
content.  

 
 
 

																																																																																																																																																																																			
created sexually suggestive profile that was reposted and used in advertisements by the ICS); Whitney 
Info. Network, Inc. v. Xcentric Ventures, LLC, No. 2:04-cv-47-FtM-34SPC, 2008 U.S. Dist. LEXIS 
11632, at *36-37 (M.D. Fla. Feb. 15, 2008) (granting CDA-immunity in spite of the contention that 
website's provision of user-chosen category headings qualified the site acting as information content 
provider); Corbis Corp. v. Amazon.com, Inc., 351 F. Supp. 2d 1090, 1118 (W.D. Wash. 2004) (refusing 
to deny CDA-immunity where the website encouraged its users to use its online shop platform and 
provided tools for creation of such shops); Gentry, 99 Cal.App.4th at 834 (recognizing that denying 
CDA-immunity would impute liability to eBay for compiling false information provided or selected by 
another party). 
113 See Carafano, 339 F.3d at 1124 (recognizing that the selection of dating profile content “was left 
exclusively to the user”).  
114 See id. (noting that, even though some of the content at issue was created in response to the site’s 
mandatory registration questions, that did not change the fact that a third-party user had provided the 
essential published content).  
115 Brian J. McBearty, Who’s Responsible? Website Immunity Under The Communications Decency Act 
And The Partial Creation Or Development of Online Content, 82 Temp. L. Rev. 827, 850 (Fall 2009).  
116 See Carafano, 339 F.3d at 1124 (recognizing that Carafano’s sexually explicit dating profile on the site 
consisted of options that were chosen by the third-party user).  
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i. Which of the four levels of involvement best characterizes the ISP’s conduct 
with respect to the disputed content? 

 
The first part lists four levels of a continuum of ISP involvement in content creation, 

ranging from passively transmitting unaltered content to participating in the creation of original 
material. Tracking the level of involvement will aid courts in assessing cases where the ISP’s 
intent for the harmful content to be created on its website is not fully apparent. The levels of ISP 
involvement in connection with the content at issue are as followed: (i) the ISP acts as a passive 
conduit, transmitting unaltered the information that harmed the plaintiff; (ii) the ISP adds 
peripheral content; (iii) the ISP materially modifies the third-party content; and (iv) the ISP 
creates original material. For example, the majority of an ICS’s traditional editorial functions lie 
within the first two levels. That being said, a decision to alter third-party content might in some 
cases reflect a greater degree of involvement. Making stylistic changes to font or type size is 
different in kind from, say, replacing the adjectives that were used in a news story.117  

The four levels essentially track the degree of control an ISP has over the content in 
question—allowing courts to pinpoint where along the spectrum a case like Gentry or one like 
MCW might belong. The third and fourth levels begin to assess the ISP in terms of qualities of an 
ICP; where an ISP exercises publisher-like control over user-generated content, that ISP is 
precluded from CDA-immunity. They key question separating the second from the third level is 
whether the third-party content was materially modified by the ISP such that the underlying 
message was changed; that is, whether the ISP’s modification ends up exerting a direct influence 
on how the content will subsequently be evaluated. This might explain why, for example, AOL’s 
conduct in Ben Ezra, Weinstein, & Co v. America Online, Inc.118 would likely lie in the second 
level, and why badbusinessbureau.com’s conduct in MCW119 in the third.  
 

ii. Notwithstanding the above subsection, does the ISP’s conduct convincingly 
indicate gross negligence on the part of the ISP? 

 
The second part of this prong is primarily meant to capture ISP conduct that, at first 

blush, resembles low level of involvement, but in actuality constitutes gross negligence on the 
part of the ISP.  At this stage of the analysis, a court will assess whether a defendant ISP’s 
facilities and interactive tools on its site were structured in such a way that made the nonminimal, 
widespread violation of law patently predictable, such that the ISP should be imputed with 
constructive knowledge. If an ISP commits gross negligence with respect to harmful content, it 
will be considered outside the realm of ICS-designation as far as the fourth prong of the test is 
concerned. So, even if a given ISP’s involvement was determined to be at the lower end of the 

																																																								
117 See Magee & Lee, Information Conduits or Content Developers?, at 387.   
118 Ben Ezra, Weinstein, & Co v. Am. Online, Inc., 206 F.3d 980, 985 (10th Cir. 2000) (where the 
defendant ISP deleted some inaccurate stock symbols).  
119 MCW, 2008 WL 833595, at *9, Fn. 10 (where badbusinessbureau.com added defamatory titles, 
headings and editorial messages such as “Con Artists,” “Scam,” and “Ripoff” to the third-party content)  
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continuum of involvement, it could still find itself foreclosed from CDA-immunity in the second 
stage of the fourth factor.   

What the latter part of this factor does is uphold Congress’s interest in self-regulation for 
online service providers while also ensuring that there is indeed a pathway for effective recourse 
for harmed individuals in highly narrow circumstances. As a result, the threshold for gross 
negligence is quite high: That the ISP’s site and use of interactive tools would result in 
nonminimal and widespread violation of law must have been patently predictable to the ISP—
i.e., a near certainty. Put differently, the ISP had a strong reason to know that a large-scale 
violation of law was a near-certainty, yet chose to proceed anyway. Therefore, this standard of 
conduct is much more exacting than, say, the “material contribution” standard in Roommates. 
There, the Ninth Circuit based its conclusion that Roommates.com was an ICP on the 
unlawfulness of the content at hand. Unlike the Roommates line of reasoning, gross negligence 
by an ISP under this standard is a reflection of conduct, not content. This is supported by the 
standard’s restrictive language, which significantly trims its scope.  

This high-threshold standard is sourced in part from Sony Corp. of America v. Universal 
City Studios, Inc. Although a copyright infringement case, Sony is fairly applicable in the CDA 
context because it deals with competing interests that are, by analogy, the same. The competing 
interests at play were copyright holders’ right to reproduce material and public access to 
television programming.120 Similarly, in the CDA-context, the competing interests are 
safeguarding online service providers’ ability to innovate by way of self-regulation, on the one 
hand, and enabling effective recourse for harmed individuals, on the other.  

In Sony, the Supreme Court held that manufacturers of home videotape recorders (VTRs) 
were shielded from liability for contributory infringement, reasoning that distribution of a 
technology “capable of commercially significant noninfringing uses” could not give rise to such 
liability unless the distributor had actual knowledge of specific instances of infringement and 
failed to act on that knowledge.121 It also held that the respondents failed to demonstrate that 
home video recording “would cause any likelihood of nonminimal harm to the potential market 
for, or value of, their copyrighted works.”122 Of crucial importance was the fact that the object of 
the lawsuit was a product with alternative lawful and unlawful uses, whose manufacturers had 
knowledge that some users would follow the unlawful course.123 It led the Court to strike what it 
called the “equitable rule of reason” balance between the two opposing interests, determining 
that Sony’s VTR was capable of commercially significant noninfringing uses and did not 
adversely affect the potential market for the copyrighted work.124  Thus, in the eyes of the Court, 
the interest of public access outweighed that of the copyright holders.  
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If slightly modified, the reasoning in Sony has potential to nicely map onto the CDA-
immunity context. Sony dealt with contributory infringement of copyright, a species of liability 
requiring that the defendant has knowledge, or reason to know, of the infringing activity by the 
third-party direct infringer and made a material (substantial) contribution to the infringing 
activity.125 (Here, the Court determined that it was impossible for Sony to know whether any 
particular machine would in fact be used for a copyright-infringing purpose.) Similarly, the 
standard articulated in this section borrows from Sony’s interpretation of contributory 
infringement. When roughly applied to CDA-immunity: To determine that an ISP has not been 
grossly negligent with respect to the content at issue, a court would simply evaluate whether ISP 
reasonably believed its website and interactive tools are capable of non-violative uses and 
whether it was substantially unlikely its website and tools would give rise to widespread, 
nonminimal violation of law. Put more simply, it must be reasonable to assume that ISP’s 
facilities and interactive tools on its site were capable of significant legal uses. Essentially, the 
gross negligence standard only addresses situations in which it was patently predictable to the 
ISP that its site and specific use of (otherwise neutral) interactive online tools would lead to 
nonminimal and widespread violation of law.   

In cases of gross negligence, ISPs are very likely to fall within the realm of ICPs because 
the relationship between the ISP and third-party users is not nearly as asymmetrical as it between 
ICSs and their users. After all, Congress meant for ICSs to remain unburdened by liability-
related uncertainties, while the ICP carve-out to CDA-immunity was meant to function as a 
potential avenue for effective recourse. Gross negligence by an ISP—a rare breed of conduct that 
ventures far beyond an ICS’s exercise of traditional editorial functions—brings it much closer in 
nature to ICP-levels of control over the disputed content, as widespread and nonminimal 
violation of law was patently predictable.  

Finally, this standard does not undermine landmark CDA cases such as Zeran and its 
progeny. In Zeran, the plaintiff contended that § 230(c)(1) applied only to a very precise notion 
of “publisher,” that CDA-immunity should be read in the context of traditional defamation law. 
While Zeran did not try to place AOL in the role of “publisher,” he argued that, because AOL 
had actual and notice-based knowledge of the defamatory postings, it should be held liable as a 
“distributor”—something that the CDA did not expressly forbid.126 The Court, however, was not 
convinced, and instead concluded that distributor liability is merely a “subset, or species, of 
publisher liability, and therefore foreclosed by § 230.”127 It is important to note that the Sony-
interpretation of contributory liability does not burden online service providers with notice-
based, constructive, or actual knowledge standard in the way that is forbidden by Zeran.  

Cases such as Zeran and its progeny espoused a different fear: that, imposing distributor 
standards of liability would provide a strong disincentive for self-regulation and self-policing, 
because ICSs that exercise traditional editorial functions and, say, screen for objectionable 
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content would substantially expand the likelihood of their gaining the requisite level of 
knowledge to trigger distributor liability. The Court in Zeran was primarily concerned about the 
fact that the law that had developed around the traditional publishing industry was a poor fit for 
the online environment. A distributor’s duty to investigate, once notified of offensive content, 
would create a host of problems for online service providers—especially, since knowledge of 
ongoing defamation litigation between the plaintiff and the alleged defamer is traditionally a 
factor in courts’ constructive knowledge analysis.128 Indeed, ISPs are notified of thousands of 
lawsuits annually, usually because they receive subpoenas demanding information identifying an 
otherwise anonymous online speaker.129  

The Zeran Court feared that because ISPs are frequently aware of lawsuits against their 
subscribers and users, imposing constructive knowledge such that it could trigger distributor 
liability would all but eviscerate ISPs ability to self-police and innovate.130  To add to that, the 
impracticability of monitoring each piece of incoming content for defamatory speech was also 
driving force behind the Court’s reasoning.131 This is not the case here: the standard in the fourth 
factor of this test solely functions to address instances of gross negligence, where widespread 
violation of law was patently likely. By incorporating highly restrictive language, the standard 
does not introduce the same kind of uncertainty that traditional distributor liability would have to 
the online environment. Therefore, given its high barrier of entry, the Sony-interpretation of 
contributory liability will not produce the same chilling effects with which the Zeran Court was 
primarily preoccupied. 

 
E: ICS “Inducement” Exception from CDA-Immunity   

 
The ICS “inducement” exception is a critical part of the proposed standard. Much like the 

traditional editorial functions standard, the exception safeguards the CDA’s goal of encouraging 
the removal of harmful content in a way that still facilitates online free speech. The difference 
between the two boils down to the fact that this exception operates at the backend. It functions to 
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prevent wanton violations of individual rights by ICSs against individuals, who otherwise have 
no means of effective recourse.   

This exception is purposefully narrow; it reads: An ICS is not eligible for Section-230 
immunity where its “purposeful, culpable expression and conduct” affirmatively induced a third 
party to create or develop disputed content. This standard is similar to that articulated in Metro-
Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., a copyright infringement case in which the 
Supreme Court premised the defendant software provider’s liability for its users’ acts of 
infringement on the provider’s clear expression or other affirmative steps taken to foster 
infringement.132 Just like in Grokster, mere knowledge of the disputed content along with along 
with ordinary acts incident to the ICS’s normal operation does not bar a claim for immunity; 
rather, a showing of “clear expression or other affirmative steps taken to foster” the creation or 
development of the content at issue might.133 Much of the analysis at this stage of the inquiry 
turns on the ISP’s particular actions that can be chalked up a specific intent to induce users to 
produce harmful content.  

In Grokster, the Court noted that neither knowledge of the infringing activity nor 
ordinary acts incident to distributing products constitute inducement, which leads to liability.134 
The Court instead set the threshold much higher: a provider who distributes a copyrighted 
product and promotes infringing uses, as evidenced by that provider’s clear actions aimed at 
promoting and encouraging infringing use, is liable for copyright infringement of its users under 
an inducement theory of copyright infringement.135 Likewise, the ICS “inducement” exception is 
closer, by analogy, to the material contribution standard in copyright doctrine described in 
Grokster than traditional contributory copyright infringement. Using a broad standard like the 
latter—as the Ninth Circuit did in Roommates—would erroneously capture far too many benign 
ICSs, since exercising traditional editorial functions via actions and use of interactive tools could 
arguably count as “contributory.” Indeed, under a theory of contributory copyright infringement, 
the Ninth Circuit’s “material contribution” standard in the context of CDA immunity would 
amount to nothing more than an ISP providing access to its site and facilities for infringement 
and, after becoming aware of the infringing activity by others, failing to take action against it. To 
meet the ICS “inducement” exception, there must be a showing specific intent, that is, active 
steps taken by the ISP to affirmatively promote or induce the creation or development of 
unlawful content such that it defeats CDA-immunity. Assessing whether an ISP’s conduct falls 
within this exception is necessarily a question of fact. Cases such as Blumenthal, Accusearch, 
MCW, and perhaps even Roommates showcase behavior that is potentially indicative of 
deliberate or even malignant use of tools by ISPs to induce users to create harmful content.  

In particular, ISPs offering monetary incentives to users in exchange for content 
generation strongly indicates a remarkable degree of intentional involvement and control—
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certainly much more than that of a passive conduit—with respect to the content at issue. To 
borrow from contract doctrine, an exchange of money for user-content indicates consideration 
and an objective “meeting of the minds.”136 In this sense, the ISP is no longer in an asymmetrical 
position of knowledge and control in relation to its users and the content they generate. (This is 
similarly the case in circumstances of gross negligence.) Now, if an individual lodges a cause of 
action against a user as well as the ISP over user-generated content for which the ISP paid the 
user, one could reasonably argue that the ISP and the user share aligned interests and are more 
like co-defendants. In other words, there is no agency problem arising in such circumstances. 
Accordingly, there is no place for CDA-immunity where a monetary exchange takes place for 
the purposes of knowingly soliciting the creation of harmful user-content. Therefore, this 
exception takes great care in maintaining Congress’s vision for CDA-immunity. After all, 
protection from third-party liability under Section 230 is premised on the assumption that ICSs 
cannot screen every piece of user-content without adverse impact on the growth and innovation 
of Internet and interactive technologies.  
 

B. The four-factor test and its ICS “Inducement” Exception insert predictability back 
into CDA-jurisprudence, as illustrated:  

 
This section will apply the proposed standard to a representative sample of CDA cases: 

clear-cut ones in which the ISP is quite distinctly an ICS or ICP; a more challenging one in 
which an ISP’s specific intent to induce users to create harmful content is relevant to whether it 
is afforded CDA-immunity or not; and borderline cases, in which, the ISP did not intend to cause 
harm, but instead was grossly negligent in its conduct.  
 Gentry. To analyze the more clear-cut cases, take for example Gentry. In Gentry, online 
auction service eBay created and implemented a customer rating system that conveyed “negative 
or positive information provided by” customers and dealers.137 As part of the system, eBay added 
color-coded star symbols next to the names of sellers who had passed a certain threshold of 
“Positive Feedback” and offered a separate “Power Sellers” distinction based on sales and the 
positive feedback rating.138 First, a court would identify the tools and actions that the ISP took in 
relation to the disputed content. In Gentry, those tools were essentially category listings that 
allowed users to classify products and use color-coded star symbols and Power Seller ratings 
linked to customer feedback for the purpose of boosting their confidence in sellers.  

Under the first three factors of the four-factor test: (1) eBay’s conduct resembles the 
traditional editorial functions that are exercised by ICSs, since the standard protects use of 
interactive tools as a means to exercise traditional editorial functions; (2) most of eBay’s conduct 
mirrors some of the “access software provider” function listed under §§ 230(f)(4)(A)-(C), since 
its tools as described above can reasonably fall within the act of ““organiz[ing], reorganize[ing], 
[and] translat[ing] content”; (3) because CDA-immunity turns on the source of the information in 
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the allegedly unlawful statement, and not on the source of the statement itself, eBay would not be 
considered a ICP, as it only compiled false and misleading content that was created and 
furnished willingly by other third parties. At this point, it appears that eBay heavily tends 
towards ICS-like behavior.  

Under the fourth factor (which is a microcosm of the overall test in its own right), eBay’s 
level of involvement is most likely best characterized by the second level of the continuum of 
involvement. Its customer rating system could reasonably be considered peripheral content. At 
this point, a court would examine whether the rating system changes or adds meaning to the 
original content’s message as well as the underlying purpose of the peripheral content. 
Essentially, the rating system summarizes and helps organize furnished data about customers and 
sellers in order to provide its customers with important market information. Were it to add 
perhaps disparaging ratings such as “Giant Oaf Award” or “Slimy Businessman,” a court might 
be more open to considering the ISP’s conduct as a material modification that alters the 
underlying message of the third-party content (i.e., the third level of involvement that is closer in 
nature to conduct done by an ICP). Next, it is fairly clear that eBay did not commit gross 
negligence, as its tools and site were not structured in a way that would have made nonminimal, 
widespread violation of law patently predictable. Clearly, the eBay’s interactive tools are 
reasonably capable of significant legal uses; the context within which eBay’s tools are used do 
not give rise to the patent predictability necessary for the gross negligence standard.  

Lastly, eBay did not exhibit specific intent to induce its users to create harmful content. 
That is, it did partake in “purposeful, culpable, expression and conduct” that affirmatively 
induced a third party to create or develop content. Had it paid its users or quite strongly solicited 
its users to create the harmful conduct, a court would be more likely to foreclose eBay from 
CDA-immunity. However, all it did was furnish peripheral content to help its users sift through 
content on its site, remaining within the scope of an ICS’s traditional editorial functions. The 
four factors above, as applied to eBay, lend credence to that fact.  

MCW. In contrast to Gentry, MCW is a case where the ISP’s conduct—even without its 
inducing behavior (i.e., offering compensations for customer review)—would likely qualify it as 
an ICP. In MWC, badbusinessbureau.com operated its website by engaging in the following 
conduct: it solicited donations, sold ad space, assisted the formation of class action law suits, 
charged promo fees on amounts collected by consumers, and advertised and sold “Rip-off” 
Revenge packs which encouraged consumers to avenge themselves against companies. It also 
added defamatory titles, headings and editorial messages such as “Con Artists,” “Scam,” and 
“Ripoff” to the third-party content.139 The site’s use of its interactive tools does resemble 
traditional editorial functions and “access software provider” functions; however, it potentially 
runs into trouble at the third and fourth stops of the test. If the harmful content at issue is the 
information contained the customer review, then badbusinessburuea.com would pass as an ICS 
under the third factor. However, if the lawsuit is centered on the defamatory nature of the titles 
or the combination of the customer review and the disparaging titles, then it could be argued that 
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a third party did not willingly provide the content at issue. Moreover, under the fourth factor, 
MCW’s behavior would likely fall under either the third or even the fourth level of involvement 
depending on which content—the headlines or the customer review—is the object of litigation. 

Lastly, in assessing whether badbusinessbureau.com was grossly negligent, a court would 
be hard pressed to conclude that the ISP structured its site and tools in a way that would have 
made widespread, nonminimal violation of law patently predictable. At the same time, perhaps 
MCW had a strong reason to know that its tools and site would encourage widespread 
defamation and even frivolous class-action litigation. A court would have to evaluate the 
“totality of the circumstances”: asking whether the harm is nonminimal, affecting a large group 
of people or entities, or limited to a single or couple individuals; and whether the ISP knew its 
website and interactive tools, when used in the context of the services it renders to the public, 
would very likely lead to a widespread violation of federal or state law.  In any case, the first 
three factors and first half of the fourth factor heavily indicate that badbusinessbureau.com was 
acting as an ICP, exerting publisher-levels of control and influence over the disputed content.   

Carafano. Like Gentry, Carafano presents a model illustration of an ISP qualifying as an 
ICS. As part of its required registration process, the date matching website Matchmaker.com had 
users fill out multiple-choice questions (50 questions from menus providing between 4-19 
options) and essay questions (participants answered up to 18 additional questions, including 
“anything that the questionnaire didn’t cover”).140 Under the first factor, its use of interactive 
tools to construct dating profiles highly resembles traditional editorial functions enjoyed by 
ICSs. Moreover, it also resembles “access software provider” functions, specifically an ISP’s use 
of tools to “pick, choose, analyze, or digest content.” Next, Matchmaker.com succeeds under the 
“essential published content” standard, since all of the information—the chosen answers to the 
multiple choice questions and open-ended answers to the essay questions—is willingly furnished 
by a user seeking to register with the site. To put it simply, the actual input of data singularly 
depends on the user. Under the fourth factor, the ISP’s level of involvement and alteration with 
respect to the content mainly boils down to the first two levels of involvement. Placing the user’s 
dating profile in its search database mirrors a passive conduit that simply enables access to 
content. Though, perhaps the way in which the ISP constructs user-data into dating profiles 
might qualify as adding peripheral content. Simple profile construction most likely leaves the 
central content largely intact, and thereby is an expression of an ICS’s traditional editorial 
functions. Lastly, a court will quickly determine that Matchmaker.com’s actions and use of 
interactive tools do not constitute gross negligence or inducement, as both standards are met in 
very narrow circumstances. Therefore, a court would grant the ISP in Carafano Section 230-
immunity, as it is clearly an ICS.  

Blumenthal. AOL’s conduct in Blumenthal is an example of an ICS that ultimately meets 
the ICS “inducement” exception. Here, an AOL user Matt Drudge regularly published reports on 
his blog about political news, opinion, and gossip. He entered into a licensing agreement with 
AOL, making his publication available to all subscribers for one year. In exchange, AOL paid 
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him $3000 per month.141  The licensing agreement stipulated that Drudge was to create, edit, 
update, and “otherwise manage” the content, and that AOL may “remove content that [it] 
reasonably determine[s] to violate” its then-Terms of Service.142  One of Drudge’s stories 
claimed that Blumenthal, a White House aid at the time, had abused his spouse. Consequently, 
Blumenthal sued both Drudge and AOL for defamation.143  

First, AOL’s conduct—as codified in its Terms of Service—mirrors traditional editorial 
functions, as it includes ISP control over decisions to publish content. Its functions also closely 
map onto the “access service provider” functions under the second factor, since most of what 
AOL did constituted providing access to the Drudge Report via its website. Next, the content 
was provided willingly by a third party; though, since there is a monetary exchange involved, it 
could be argued that Drudge supplying content is not voluntary. However, for purposes of 
assessing ISP conduct against the “essential published content” standard, it is unclear whether 
the fact that generating content might not have been done voluntarily under certain 
circumstances takes away from the actual fact that the individual is willingly doing so now. 
Regarding the fourth factor, AOL’s conduct could be characterized as peripheral at best; though 
it is much more likely that its relationship with the content at issue lies within the first level of 
involvement. All AOL is doing is enabling its users to access Drudge’s content, therefore 
remaining well within the ambit of ICS functions. And, its facilities and use of interactive tools 
certainly do not give rise to a cognizable assertion of gross negligence.  At this point, AOL is 
definitively an ICS. However, this is point at which the ICS “inducement” exception truly proves 
its worth.  

The fact AOL paid Drudge on a monthly basis—thereby proximately incentivizing him to 
continually supply the libelous content—is a key fact in the analysis. Offering monetary 
incentives to users for content generation strongly suggests a degree of involvement and control 
that far surpasses that of a passive conduit with respect to disputed content. By way of striking an 
agreement with Drudge, AOL took affirmative measures to ensure it would reap the benefits of 
his defamatory, yet popular content on a recurring basis. This precisely the kind of behavior that 
reveals “purposeful, culpable expression and conduct” by an ISP, whose object is to 
affirmatively induce a third party to create or develop disputed content.  Stated before, this 
narrow exception functions to prevent wanton violations of individual rights by ICSs against 
individuals, who otherwise have no means of effective recourse. Therefore, even though AOL is 
an ICS as far as the first four factors are concerned, its specific intent to induce took it outside 
the scope of CDA-immunity.  

Roommates. Lastly, and perhaps most importantly, this test must be applied to a 
notoriously borderline case such as Roommates. (Ideally, it should be able to correctly and 
equitably differentiate between two factually analogous cases such as Carafano and 
Roommates.) Here, the defendant ISP, Roommates.com, was a roommate-matching site. Just like 
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in Carafano, users were required to register and create user profiles in order to search the listings 
or post on the site. The registration process involved answering a series of questions about 
roommate preferences in terms of gender, sexual orientation, children, and more.144 Specifically, 
Roommates.com used multiple-choice questions via drop-down menus including spaces for the 
user’s name, contact information, location, gender, and sexual orientation as well as preferences 
in roommates with respect to the same criteria. Users could also use the “Additional Comments” 
section to further describe what they were looking for in a roommate. The four-factor analysis in 
this case is nearly identical to that of Carafano.  

Roommates.com’s use of interactive tools to construct user profiles is a legitimate 
traditional editorial function as well as an “access software provider” function (i.e., an ICS’s 
decision to “pick, choose, analyze, or digest content”). Not surprisingly, Roommates.com 
relationship with the third-party user mirrors the kind that is articulated in the “essential 
published content” standard. All of the answers to the multiple-choice questions, blank spaces, 
and “Additional Comments” section were willingly provided by users seeking to use site’s 
services. Like Matchmaker.com, Roommates.com’s level of involvement and alteration with 
respect to the disputed content can be characterized by the first and second levels on the 
continuum—though, much more so the first. Transmitting user-generated content onto its search 
database and enabling access to that content is exactly the job of a passive conduit. While 
constructing housing profiles might qualify as adding peripheral content, the underlying purpose 
of that content is to ensure the provision of the ISP’s services to the public. In any case, 
Roommates.com’s involvement in connection with user-content lies within the sphere of ICS’s 
traditional editorial functions. However, the ISP will encounter difficulty at the next step of 
factor four.  

There is a strong argument supporting the fact that Roommates.com’s conduct constitutes 
gross negligence. At this stage, a court will assess whether Roommates.com’s facilities and 
interactive tools on its site were structured in such a way that made the nonminimal and 
widespread violation of law patently predictable, such that Roommate.com could be imputed 
with constructive knowledge. Most of the analysis turns on the context within which the ISP’s 
conduct took place. Unlike in Carafano, where similar tools were used and similar types of 
questions asked, Roommates was operating against the backdrop of long-established federal law, 
specifically the Fair Housing Act.145 As a roommate-matching business, it is reasonable to 
assume that it should have been or was aware of basic housing law in the U.S. Therefore, the use 
of the tools themselves are not what brings Roommates.com into the purview of liability; rather, 
the fact that widespread, nonminimal violation of federal housing law was patently predictable, 
as a result of the context within which the ISP renders its services. In other words, 
Roommates.com knew or had reason to know that its website and specific interactive tools, when 
used to render roommate matching services, would very likely lead to a widespread violation of 
federal housing law.  
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Furthermore, to support a finding of gross negligence, a court will gauge whether the 
legal harm was nonminimal and widespread. In doing so, a court will take into account the 
number of people or entities adversely affected by the ensuing F.H.A. violation. It will also have 
to weigh the scope of harm against the likelihood that Roommates.com’s tools, which transmit 
the harmful content in question, are capable of significant non-violative uses in the housing 
context. Compared with Carafano, where the harm was limited to one individual, the harm in 
Roommates was more systematic, such that a large number of people will be likely to use illegal 
criteria and break federal law when advertising their living arrangements. The degree of 
exposure in Roommates passes the gross negligence standard, especially when coupled with the 
context and the ISP’s constructive knowledge. Therefore, despite the fact that the ISP is deemed 
an ICS in the foregoing factors, it is an ICP as far as the fourth factor is concerned. Because the 
fourth factor is afforded more weight than the others, a court will likely tip the scales towards 
ICP-designation. In doing so, a court is able to sustain the policy balance Congress struck at the 
time of the CDA’s enactment.  
 
V. CONCLUSION  
 

The question of whether Section 230-immunity applies strikes at the core of an 
undeniable, brewing tension between two key policy interests. Courts continually struggle with 
distinguishing ICSs and ICPs, and often laying down doctrinally shaky holdings that undermine 
congressional intent and policy. The problem, of course, stems from the text of the statute itself: 
The key statutory definitions in Section 230, upon which blanket immunity from publisher 
liability turns, are unfortunately composed with vague and ambiguous terms. The ensuing 
uncertainty is only made worse in a world where increasingly sophisticated interactive online 
service providers continually redefine and reframe the roles of content providers and publishers. 
In such a heady atmosphere, the one thing is unquestionably clear: There is a need for a judicial 
standard that applies Congress’s calculus of competing interests—that is, promoting innovation, 
expression, and self-regulation among online service providers, while enabling victims’ access to 
means of effective recourse when circumstances warrant treating an ISP as a traditional 
publisher. The four-factor standard, in conjunction with its ICS “inducement” exception does just 
that. Crucially, the new standard affords courts a desirable level flexibility, allowing them to 
make equitable decisions that are based on the particular facts and circumstances surrounding 
each case. Moreover, a standard composed of malleable factors will be well suited to not only 
tackle unforeseeable technological advancement in interactive tools and online services in the 
future, but also make sure Congress’s policy goals endure.  
 


