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I.  Introduction 
 

The overall aim of this paper is to assess the means used by various judiciaries towards ensuring 

and enforcing positive social rights for social groups that have been traditionally marginalized by 

mainstream society. Specifically, the sections below aim to contextualize the Indian Caste System within 

India’s contemporary constitutional framework and socialist constitutional jurisprudence. One key 

question that will emerge from time to time will be: To what extent has a positive fundamental right to 

education been able to meaningfully uplift the social, civic and economic participation of Scheduled 

Caste members of society? In attempting to answer this question, this paper will analyze the interesting 

dynamic between formal and substantive forms of equality—concepts that have been weaved in and out 

of Supreme Court consciousness from 1950 up until today. The paper will also assess the practical and 

legal costs and benefits involved in the ground-level implementation of Article 21-A, the fundamental 

right to education in the Indian Constitution and also the doctrinal nexus of this paper. Article 21-A will 

then be compared to and assessed against the positive fundamental rights to education that are housed in 

the Texas and New York State Constitutions, specifically taking a look to what extent those fundamental 

rights enable equal access to education for blacks and Hispanics. This will be a useful point of 

comparison, as the United States arguably has an equally complicated history of slavery and racial 

discrimination towards the African American people. That said, the United States is a much wealthier 

country and will also prove to an intriguing point of juxtaposition. On top of that, this paper will take a 

look at how a provision similar in nature to Article 21-A would fare in wealthier and more homogenous 

countries. Given the unspooled data and case law that are described in subsequent sections, it certainly 

seems to be the case that Article 21-A, although conceived through noble intentions, has been remarkably 

unsuccessful in securing equal access to education for Scheduled Caste children in India. 

 
II.  The Indian Caste System, Contextualized  
 

The caste system is a religious and socioeconomic phenomenon that originated in South Asia 

thousands of years ago. For generations, it had been used as the primary traditional means of distributing 

labor and power. Social stratification through caste designation has long been accepted and internalized 

by Indian society, as it has sourced its persuasive thrust and legitimacy by linking itself to widely held 

Hindu beliefs (e.g., Hindu concepts such as cyclic reincarnation influenced by the notion of karma, and 

the idea of dharma, which roughly translates to one’s fulfillment of his or her duty to exercise practical 

morality in life).1 Many have and continue to believe that if a person leads a “good” life—that is, by 

following good karma and fulfilling dharma—then he or she will be rewarded by reincarnating in the 

																																																								
1. Gerald D. Berreman, Caste in India, 66(2) American Journal of Society (2012), 126. 
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next life as a person belonging to a relatively higher rung in the caste system.2 Essentially, there are two 

major elements in the caste infrastructure: Varna (class) and Jati (caste). Fortified by linkages between 

caste designation and Hinduism, both concepts work in concert to perpetuate a rigid class structure, which 

has developed a strong, predictable correlation between caste and socioeconomic status in Indian society.3 

In fact, the lower caste members of society are some of the poorest. The caste system is a uniquely 

“Indian” problem, one that is deeply entrenched in the minds of Indians. This is because wealth, class and 

religion have played and continue to play key roles in fortifying its legitimacy.  

Before proceeding, it is important to understand the anatomy of the Indian caste system. The 

social classes are as followed, ordered from highest to lowest caste: Brahmins, Kshatriyas, Vaishyas, and 

Shudras.4 Traditionally, one’s social class dictated the type of occupation and social interactions he or she 

could pursue and engage in (to a large extent, it still does today). B. R. Ambedkar, the principal architect 

of the Constitution of India, articulately contextualized the caste system and its far-reaching social 

ramifications within Indian society in famous essay, Castes in India: Their Mechanism, Genesis and 

Development:  

This critical evaluation of the various characteristics of Caste leave[s] no doubt that 
prohibition, or rather the absence of intermarriage—endogamy, to be concise—is the 
only one that can be called the essence of Caste when rightly understood . . . [T]he 
peoples of India form a homogeneous whole. The various races of India occupying 
definite territories have more or less fused into one another and do possess cultural unity, 
which is the only criterion of a homogeneous population . . . Caste in India means an 
artificial chopping off of the population into fixed and definite units, each one prevented 
from fusing into another through the custom of endogamy. Thus the conclusion is 
inevitable that Endogamy is the only characteristic that is peculiar to caste, and if we 
succeed in showing how endogamy is maintained, we shall practically have proved the 
genesis and also the mechanism of Caste.5  

Caste status, though an artificial designation at first blush, has yielded tremendous influence over private 

and public life. For example, those who were regarded as Vaishyas were typically merchants or bankers 

by trade; and those who were Shudras, a notch lower in rank, were bound by a duty and purpose in life to 

serve the three higher castes and to perform tasks that typically involved waste and pollution such as 

agricultural labor, laundering, garbage disposal. It should be noted that, however, over time, many 

Shudras were able to become wealthy farmers or artisans in their own right.6 As such, menial tasks 

eventually became the purported dharma of a newly carved out segment of society: the so-called “out-

castes” of society. People belonging to this subclass were known as Ati Shudras (also known as 

																																																								
2. Manali S. Deshpande, History of Indian Caste System and Impact on India Today (2010), 25. 
3. K. S. Mohindra, Women’s Health in a Rural Community in Kerala, India: Do Caste and Socioeconomic Positions Matter?, 6 
(12) Journal of Epidemiologic Community Health (2006), 1020-1026. 
4. Jay Elves, “How Does India’s Caste System Work?”, Prospect Magazine, Nov. 13, 2014. 
5. B.R. Ambedkhar, Castes in India: Their Mechanism, Genesis and Development (1917).  
6. Anne Ferguson Jenson, India: Its Culture and People (1991). 31-36. 
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“untouchables”)—a subclass that was so low in rank that it was excluded from the Varna system 

altogether. Today, they are still widely ostracized as “untouchables.”  

While the caste system has proven to be an enduring and long-lasting phenomenon, it certainly 

has not been immune to change. In fact, the caste system as it exists today is largely the result of 

developments that occurred during the collapse of the Mughal Empire and reign of the British Raj.7 The 

Mughal reign lasted from 1526 to 1857, extending over large parts of South Asia and Afghanistan. 

During its existence, the Mughal Empire did not attempt to intervene in local societies’ affairs or cultural 

norms, including the practice of designating caste status. Rather, by adhering to strategic administrative 

practices and establishing a diverse and inclusive class of ruling elites, Mughal rulers were able to pacify 

local societies, which lead to more uniform and centralized rule.8 As time wore on under Mughal reign, 

new social groups in northern and western India increasingly developed military and governing 

ambitions. Through collaboration, however, the Empire furnished these groups with both recognition and 

military experience. It is not surprising, then, that the fall of the Mughal Empire and subsequent power 

vacuum saw the swift rise of powerful men, associating themselves with kings, priests and ascetics. They 

affirmed the regal and marital form of the caste ideal, and realigned communities in this fashion.9 In 1858, 

the British East India Company eventually deposed of the last Mughal emperor following the War of 

1857, in which Delhi was successfully overtaken by Company troops. His death marked the end of the 

Mughal dynasty.10 The British Raj ruled over India from 1858 to 1957, and during this time, substantially 

transformed the caste system that it had inherited while establishing colonial rule. The British used the 

caste system to their advantage as a means to further entrench their authority by fashioning the rigid caste 

organization into a central mechanism of administration. Between 1860 and 1920, the British segregated 

Indians by caste, for example, by granting administrative jobs and senior positions only to the upper 

castes.11 Doing so fostered a sense of alliance between the British and powerful, elite Indians who 

possessed a great deal of social currency due to their high caste designation. The British’s exploitation of 

the caste system’s social hierarchy was reflected in legislation that was passed during British rule. For 

instance, The Criminal Tribes Act of 1871, a true reflection of its time, declared that those who belonged 

to certain castes were legally presumed to be born with criminal tendencies. Enforcement of this Act by 

the late 19th century expanded to include most Shudras and “untouchables.”12  

Eventually, mounting social unrest in Indian society against the British Raj during the 1920s led 

to a change in this policy. Compelled to adjust to popular ferment among Indians, the colonial 

																																																								
7. Irfan, Habib. An Atlas of the Mughal Empire. Delhi, 1982. 
8. Asher & Talboot, India before Europe (2008), 115. 
9. Asher, India before Europe, at 115. 
10. Klaus Bernhl, National Geographic Visual History of the World. The University of Michigan, 318-320. 
11. Caste Bayly, Society and Politics in India from the Eighteenth Century to the Modern Age (2001), 26-27.  
12. Crispin Bates, Race, Caste and Tribe in Central India: the early origins of Indian anthropometry (1995), 227. 
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administration began a policy of positive discrimination by reserving a certain percentage of government 

jobs for the lower castes. This type of policy measure, now categorically known as “reservation,” is alive 

and well in several areas of current Indian Law. Shortly after India’s Independence in 1947, new 

legislative developments took place. Caste occupied and still does the “largest space in the judicial 

imaginary and in the public discourse on discrimination.”13 The policy of caste-based reservation of jobs 

was formalized with lists of Scheduled Caste and Scheduled Tribes, which are official designations given 

to historically disadvantaged groups of people. The former refers to those who were previously 

“untouchables”; the latter refers to communities of people who lived in tribal areas (mainly forest areas).14 

Scheduled Tribes (STs) have traditionally been marginalized by mainstream society, but unlike Scheduled 

Caste (SCs) people, they are not “untouchable.” Currently, SCs comprise of 16.8 percent of the 

population and STs, 8.6 percent. Those figures are certainly not insignificant considering India is the 

second most populous country in the world: Out of a total population of 1.25 billion, 166,635,700 people 

are SCs, and 84,326,240 people are STs.15 Since 1950, SCs and STs have been given “reservation” status, 

as part of a governmental effort to guarantee those groups’ political representation and overcome the 

deeply entrenched legacies passed down by the caste system. Towards these ends, the Indian Government 

has enacted many laws and social initiatives to protect and improve the socioeconomic conditions of 

marginalized groups such as the STs and SCs. These measures have come in the form of legislating 

college administration quotas, job reservations, school quotas, and other affirmative initiatives. As such, 

the term “caste” is a radically changing concept, and holds different meanings to different Indians. In the 

context of a politically modern and increasingly competitive, capitalist India, also where the reservation 

system and affirmative action reserve a high number of spots for SCs, the term has become a rather 

sensitive and controversial topic to many.  

When a system’s structure necessarily depends on uplifting certain groups’ social and economic 

status at the expense of others, and when such a practice becomes a pervasive social norm, its eradication 

from the roots up becomes a profoundly difficult legal and policy challenge. This is remarkably true when 

it comes to children’s access to education: Scheduled Caste children remain heavily disadvantaged across 

several key social indicators; they constitute 20 percent of the rural population, but 38 percent of the poor. 

In fact, SCs in general are 19 percent more likely to be poor than the rest of the population. In the 7 to 17 

year old age group, children from other castes are 1.35 times more likely to have ever been to school than 

have SC children. Moreover, children from other castes are 1.33 times more likely to complete Class 5 

among children aged 11 to 17 years than are SC children. SC children throughout the country are 

remarkably disadvantaged from primary education. In 2002-2004, only 38% of SC children completed the 
																																																								
13. Kalpana Kannabiran, Tools of Justice: Non-discrimination and the Indian Constitution (2012), 161-162. 
14. Kannabiran, Tools of Justice, at 124. 
15. Robert Jenkins, Social Exclusion of Scheduled Caste Children from Primary Education (2006), UNICEF. 
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first five years of primary education.16 Part of the problem is the physical distance from a child’s home to 

his or her school. It can be a barrier to education, since SC families tend to be clustered in colonies that 

are a kilometer or more away from the main part of the village, where schools are generally located. On 

top of physical distance itself, “social distance” between the school and child can prove to be an even 

greater challenge for an SC child to get an education, especially if the school is located in an area where 

higher-caste people reside.17 In the classroom, some teachers discriminate against lower-caste children to 

some extent. Thus, the opportunity costs associated with attending school are often too high for SC 

families to justify taking on. Broadly speaking, the hardships and barriers to education experienced by SC 

children paint a telling macro-picture of how the SCs and STs groups in general are disproportionately 

disadvantaged with regard to civic participation as well as economic and social mobility. Social inequality 

in the Indian caste system is often compared to the racial discrimination problem in America against 

blacks, a problem that emerged as a legacy of the institution of slavery. Although slavery has been illegal 

in the US since the issuance of the Emancipation Proclamation and the ratification of the Thirteenth 

Amendment in 1865, small-scale, quotidian forms of racial discrimination still exist as barriers to social 

and economic advancement for many (e.g., racial bias in job selection, social stigma against interracial 

dating, etc.).18 Much like the heavily ingrained social norms stemming from the adoption of the Indian 

caste system thousands of years ago, racism against blacks in the United States has likewise been 

internalized and institutionalized to some extent, rendering them both remarkably difficult to fully 

eradicate through legal means. Caste discrimination as opposed to racism, however, is materially different 

in a key respect. One’s race is readily available information—i.e., the person’s skin color itself—whereas 

one’s caste status is not as easily identifiable. Caste, unlike race, is not tied to a physical attribute. (That 

said, certain last names do reveal one’s caste.) In the subsequent sections, this paper will delve into and 

assess differing approaches the United States and Indian legal systems have taken to counter two 

comparable phenomena with respect to equal access to education. Additionally, it will attempt to compare 

those governments’ approaches to the right to education with that same right in governments of relatively 

more homogenous countries.  But before all of that, the section immediately following this one will 

briefly overview India’s constitutional framework and some of its provisions and protections that are 

constitutionally afforded to marginalize populations in India, particularly SCs and STs.  

 

 

 

 
																																																								
16. Jenkins, Social Exclusion of Scheduled Caste Children from Primary Education (2006), UNICEF. 
17. Id. 
18. Zainab Akande, “13% of Americans Still Do Not Approve of Interracial Marriage.” News .Mic. Jul 26, 2013. 
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III.  The Indian Constitution: A Constellation of Protections for Marginalized Populations 

A.  Formal and Substantive Equality under Part III and Part IV of the Constitution  
 

The Indian Constitution is the longest written constitution of any sovereign country in the world. 

It contains 448 articles in 25 parts, 12 schedules, 5 appendices and 98 amendments (out of 120 

Constitutional Amendment bills).19 Of particular significance is Part III (Articles 12-35), which lists 

guaranteed Fundamental Rights. Conceptually, it is similar to the individual rights furnished by the Bill of 

Rights of the United States Constitution. Though, such a similarity is unsurprising, as both the 

constitutions of India and of the United States are markedly egalitarian documents and are imbued with a 

heavy emphasis on themes surrounding popular sovereignty. In addition to Part III, that is, the 

Fundamental Rights section, Part IV-A covers affirmative Fundamental Duties and was added to the 

Constitution in 2002. The Fundamental Rights section of the Constitution, reflects a collective, long-held 

desire among the constitutional framers to counter state authoritarianism and assuage fears of the religious 

minorities—goals borne out of British violence against Indians and deep social unrest, which had been 

brewing for decades under imperialist rule. The primary objective of the Constitutional Assembly, tasked 

with drafting the Indian Constitution of 1950, was to provide social, economic and political justice to 

all20—an objective that is deeply woven into constitutional jurisprudence and reflected by the language 

and structure of the Constitution. As such, Part III was included in the final version of the Constitution of 

1950. And within Part III, Article 13, clause 2, functioned to ensure that Part’s legal turgidity and 

supremacy relative to the other parts of the Constitution.  

In doing so, it states: “The State shall not make any law which takes away or abridges the rights 

conferred by this [Fundamental Rights] Part and any law made in contravention of this clause, shall, to 

the extent of the contravention, be void.”21 In fact, even decades before independence, the National 

Movement for Independence had favored the inclusion of a constitutional bill of rights. In fact, the set of 

Indian pre-independence reflecting this desire “largely paralleled the American Declaration of 

Independence’s demand for rights . . . [In fact,] the Nehru Report’s exposition of Fundamental rights was 

based heavily on those ‘included in the American and post-war European constitutions.”22 The Nehru 

Committee gave its report on Fundamental Rights in 1928, strongly recommending that the future 

constitution of India contain a declaration of fundamental rights. The British government, however, 

rejected the demand at the time, and thus, did not incorporate a declaration of fundamental rights in the 

																																																								
19. The Constitution of India, 1950 (with short comments), Aarti Press, published by Alia Law Agency (2010). 
20. K. H. Cheluva Raju, 49(1) The Indian Journal of Political Science (1988), 1-13. 
21. INDIA CONST. Art 13, cl. 2.  
22. Manoj Mate, The Origins of Due Process in India: The Role of Borrowing in Personal Liberty and Preventive Detention 
Cases, 28 BERKELEY J. INT’L LAW. 216, 225 (2010). 
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Government of India Act of 1935.23 Similar to the anti-federalists in the United States in the 1780s, who 

were inspired by a new conception of popular sovereignty and wanted a Bill of Rights included in the 

Constitution24, B. R. Ambedkar, who was Chairman of the Constitutional Assembly, and who had come 

to be known as the leader of the downtrodden, believed there was a great need for a list of fundamental 

rights in the Indian Constitution. As such, he insisted on the establishment of “an elaborate system of 

fundamental rights for the downtrodden in particular and for all citizens in general.”25 Essentially, 

Articles 12-35 are all housed in the Fundamental Rights section (Part III) of the Indian Constitution. The 

Fundamental Rights, like the American Bill of Rights, were originally a set of “justiciable negative 

rights.”26 Yet, in contrast to the US Constitution, the Indian Constitution consists of a distinctly socialist 

ideology and worldview, which perhaps explains why now some of the originally negative set of 

fundamental rights include some positive social rights (i.e., Article 21, Article 21-A, etc.), obliging 

government action and enforcement.  

The Indian Government’s approach to securing economic, political and social rights for 

historically marginalized groups (e.g., SCs and STs) draws support from a number of articles in the Indian 

Constitution that contain explicit state obligations towards protecting and promoting social, economic, 

political and cultural rights. The drafting of the Constitution took almost three years to complete, and out 

of the 398 members of the Constituent Assembly, more than 30 members were of the Scheduled Classes. 

As Justice Kuldip Singh has remarked, “[a] peculiar feature of the Indian Constitution is that it combines 

social and economic rights along with political and justiciable legal rights. The preamble [which promises 

to secure ‘social, economic and political’ justice for the citizen] embodies the goal which the State has to 

achieve in order to establish social justice and to make the masses free in the positive sense.”27 At the 

time India had gained its independence, many of Indian leaders who had participated in the Freedom 

Movement (e.g., Gandhi) had envisioned “a just society where there would be no discrimination and 

exploitation. Therefore, the idea of ‘equality’ became the central theme for achieving social justice. [And 

as a result,] the ‘equality’ provision or principle found expression in Article 14, 15, 16, 17, 38 and 46.”28 

Article 14 addresses equality before the law, stating that “[t]he State shall not deny to any person equality 

before the law or the equal protection of the laws within the territory of India.”29 In fact, during its 

drafting phase, Article 14’s main purpose, as contemplated by the drafters, was “to secure equality to the 

																																																								
23. S.P. Sathe, 10 and 11 Judicial Activism: The Indian Experience (1998 & 1999), 106. 
24. See David M. Rabban, Free Speech in its Forgotten Years, 1870-1920. 
25. C. B. Raju, Social Justice and the Constitution of India: with reference to SC’s/ST’s (2006), 36.  
26. Manoj Mate, The Origins of Due Process in India: The Role of Borrowing in Personal Liberty and Preventive Detention 
Cases, 28 BERKELEY J. INT’L LAW. 216, 219 (2010). 
27. Mohini Jain v. State of Karnataka, 1992 AIR 1858. 
28. Pran Chopra, The Supreme Court versus the Constitution (2006), 49. 
29. INDIA CONST. Art 14. 
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depressed classes including Scheduled Castes and Scheduled Tribes.”30 Articles 15 and 16 guarantee 

formal equality, the absence of discrimination. The former prohibits discrimination based on “religion, 

race, caste, sex or place of birth” (emphasis added).31 The latter, Article 16, provides for the equality of 

opportunity for all citizens in matters of public appointment. In particular, Clause 4-A of that article 

reinforces the constitutional validity in the reservation system; it states: 

Nothing in this Article shall prevent the State from making any provision for the 
reservation in matters of promotion, with consequential seniority, to any class or classes 
or posts in the services under the State in favour of the Scheduled Castes and the 
Scheduled Tribes which in the opinion of the States, are not adequately represented in the 
services under the State.32  

Article 17 deliberately counters caste discrimination head on by expressly abolishing 

“untouchability,” making its practice in any form a punishable offense.33 Article 38 obliges the State to 

“promote the welfare of the people by securing and protecting as effectively as it may a social order in 

which justice, social, economic and political, shall inform all the institutions of the national life” 

(emphasis added).34 And, Article 46 covers the promotion of educational and economic interests of SCs, 

STs and other weaker groups. It states: The State shall promote with special care the educational and 

economic interests of the weaker sections of the people, and in particulars, of the Scheduled Castes and 

Scheduled Tribes, and shall protect them from social injustice and all forms of exploitations.35  

In regard to access to education, Article 29, clause 2, reflects another egalitarian guarantee in regard to 

education, which states: “No citizen shall be denied admission into any educational institution maintained 

by the state or received aid out of state funds on grounds only of religion, race, caste, language or any of 

them” (emphasis added).36 On top of enshrining egalitarian and formal equality, the Constitution strove to 

capture the belief that human dignity is inviolable in Article 21, guaranteeing the protection of life and 

personal liberty. Lastly, Article 21-A (not to be confused with Article 21) provides citizens of India a 

positive fundamental right to education for all children between the ages of six and fourteen. This Article 

was an amendment added to the Constitution in 2002 and is the chief focus of this paper—it was 

deliberately placed in immediate proximity to Article 21, perhaps alluding to the conviction shared among 

the Indian Justices that the rights guaranteed by both Articles 21 and 21-A are inextricably linked to each 

other.  

																																																								
30. Chopra, The Supreme Court versus the Constitution, at 47. 
31. INDIA CONST. Art 15. 
32. INDIA CONST. Art 16, cl. 4-A.  
33. INDIA CONST. Art 17. 
34. INDIA CONST. Art 38. 
35. INDIA CONST. Art 46. 
36. INDIA CONST. Art 29, cl. 2.  
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That being said, the framers believed that providing formal equality alone (i.e., fashioning 

viewpoint-neutral articles that operate on egalitarian concerns such as merit, evenhandedness and 

indifference to ascriptive characteristics37), although important, would not be enough to realistically 

secure social, economic and political justice for the oppressed and exploited classes, especially the SCs 

and the STs. The framers were aware that “social realities could not be wished away by policy declaration 

and therefore, they . . . included in the Constitution arrangement[s] . . . [such as] ‘protective or 

compensatory discrimination’ in favor of some groups.”38 These arrangements constituted an intentional 

departure from the formal equality contemplated in the Fundamental Rights of the Constitution. As such, 

several articles, though not fundamental rights, were included and were squarely aimed at protecting the 

social and economic interests of STs and SCs—particularly the articles from Section IV, Directive 

Principles of State Policy. As one legal commentator has put it, “the idea of substantive equality would 

and should necessarily admit the rational classification for preferential treatment in favour of Scheduled 

Castes and Scheduled Tribes with the consequent discrimination against the privileged classes of the 

society.”39 Through the non-justiciable articles in the Direct Principles of State Policy section (Part IV), 

the Indian Government has provided preferential treatment to SCs and STs by constitutionally instating 

“reservations”—minimum quotas in government jobs and places in educational institutions that must be 

filled by members of these disadvantaged groups should qualified members of such groups apply for 

these positions. Operating with swift practicality, the framers of the Indian Constitution sought to layer 

the formal equality enshrined in, for example, Article 16 (a fundamental right) with Articles 330, 332, 

335, and 338 to ensure, with relatively more specificity, preferential treatment for marginalized groups in 

matters of employment in public services (e.g., Article 330 and 332 ensure the reservation of seats in the 

Lok Sabha, which is the lower house of Parliament, and the State Assemblies.)  “Reservation” is similar 

to the practice of affirmative action in the US on the part of government agencies and contractors, a 

requirement that has been in place since 1961.40 Affirmative provisions have also been made in the Indian 

Constitution for the reservation of seats in educational institutions; in 2005, the 93rd Amendment added 

clause (5) to Article 15, which states:  

“Nothing in this Article . . . shall prevent the State from making any special provision, by 
law, for the advancement of any socially and educational backward classes of citizens or 
for the Scheduled Castes or the Scheduled Tribes in so far as such special provisions 
relate to their admission to educational institutions including private educational 

																																																								
37. Mark Galantar, The “Compensatory Discrimination” Theme in the Indian Commitment to Human Rights, 13(3) India 
International Center Quarterly (1986).  
38. Pran Chopra, The Supreme Court versus the Constitution (2006), 50. 
39. Chopra, The Supreme Court versus the Constitution, at 52. 
40. “A Brief History of Affirmative Action,” Office of Equal Opportunity and Diversity.  



	 12	

institutions, whether aided or unaided by the State, other than the minority educational 
institutions referred to in clause (1) of Article 30” (emphasis added).41  

These special provisions were incorporated into the Constitution by the framers with the hope that “with 

increased educational opportunities and providing more representation in the public services and the 

Legislatures, Scheduled Castes and Scheduled Tribes and other backward classes would be given more 

‘equal’ opportunity guaranteed by the Constitution.”42 In sum, the Indian vision and goal of equality 

enshrined in the Constitution’s Preamble embrace both formal and substantive equality. Otherwise, the 

framers realized, strict adherence to formal equality alone would not only do little to overcome the 

perpetuation of existing inequalities, but also result in a total negation of the original promise of equality 

in status and opportunity put forth by the Constitution and its preamble. Thus, while this analysis will 

primarily focus on Article 21-A—that is, its enforcement and overall effectiveness at furthering its 

underlying state interest at the ground level—it should be noted that this Article rarely functions in 

isolation. The articles described above, including 21-A, rely on and draw from each other to form a vast 

constellation of rights, which work together to actually elevate the lives of STs and SCs people. 

Constitutional jurisprudence in Indian case law, as will be shown, often cites and draws doctrinal strength 

from numerous other articles, which together address SCs’ and STs’ social and economic empowerment 

in order to soundly apply Article 21-A principles to a particular case.  

 

B.  Article 21-A (the Fundamental Positive Right to Education) and the RTE Act 

 India is among 135 countries that recognize in their constitutions a fundamental right to 

education. A material difference in India’s approach as opposed to that of other countries, however, is that 

India—distinguished by a bold breed of judicial activism and a Constitution that is bent on furthering 

social justice among the masses—guarantees this fundamental right to education as a positive right, rather 

than a negative, formal one. Relatedly, in the famous “Three Generations” account of human rights, 

which was first proposed by Czech jurist Karel Vasak in 1979 at the International Institute of Human 

Rights in Strasbourg, negative rights are often tied with the first generation rights, whereas positive rights 

are associated with the second and third generations.43 Thus, one might admire the Indian judiciary’s 

affirmative efforts at nudging the rest of the State towards reaching this ideal; however, therein such a 

practice lies a problematic consequence: Abstract social rights and normative values are often construed 

too esoterically and in isolation and by a country’s highest judiciary, and as a result they dramatically 

falter in the process of actual implementation at the ground level. Several countries imagined the 

possibility of such a consequence and accordingly adjusted the framing and interpreting of their 
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respective constitutional law. The United States Constitution, for instance, bypasses any mention of a 

fundamental right to education. The reason for this is that the Titles VI and VII of the Civil Rights Act of 

1964 and the provisions set forth in the Tenth Amendment and the Fourteenth Amendment are thought to 

adequately protect the public’s interest in equal access to education. Simply put, the lack of a fundamental 

right to education exists simply because education is thought to be a subject matter that lies exclusively 

within the purview of a state’s police power. And, the Fourteenth amendment is thought to adequately 

capture any infringement of citizens’ access to education on the part of the states, thus serving as an 

avenue for recourse for citizens. Thus, when it comes to the rights of children in education, traditional 

jurisprudence has deemed the Tenth Amendment sufficient to shift responsibility to the states, and the 

Fourteenth Amendment adequate to ensure fairness. But the Fourteenth Amendment’s due process and 

equal protection provisions are formal and negative in nature—both simply prohibit governmental 

infringement. By contrast, Article 21-A in the Indian Constitution guarantees a fundamental positive right 

to education, requiring the State to secure free and compulsory education for all children aged 6 to 14 

years. The difference between the Indian and American approaches stems in part from a general distrust 

of the legislative branch that is uniquely harbored by the Indian judiciary. By contrast, American 

jurisprudence is hallmarked by a strong sense of deference (albeit one that ebbs and flows, but has never 

strayed as far as the type of legislative deference witnessed under modern Indian jurisprudence) towards 

Congress and state legislatures.   

Article 21-A, a fundamental right to education now housed in Part III of the Indian Constitution, 

was added in 2002. The need to include such a right to education arose ten years prior in Mohini Jain v. 

State of Karnataka, a seminal Supreme Court case whose ruling could retrospectively be considered a 

defining “constitutional moment” in Indian constitutional development and history. This case took place 

in 1992 when education was still within the purview of the Direct Principles of State Policy, Articles 41 

and 45. Mohini Jain involved a petition challenging the constitutionality of a “capitation fee,” which was 

a fee calculation based on the number of persons to whom a service was provided, rather than the actual 

cost of providing a service—essentially, a fee based on income, rather than merit. The fee was imposed 

by private medical colleges, which charged a higher tuition rate for students who were not admitted 

through the “government seats” that were constitutionally reserved for members of marginalized 

communities.44 The Supreme Court held that the fee was unconstitutional, as it violated the equality 

clause set forth in Article 14 (“The State shall not deny to any person equality before the law or the equal 

protection of the laws within the territory of India”). The fee was found to be violative because it 

impermissibly rendered education unaffordable, thus impermissibly inaccessible to the poor and 

disadvantaged classes.  
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But more than that, what plagued the Justices was that even after 40 years of independence, the 

state of Karnataka had failed to fulfill the endeavor set by Article 45, which required that states provide 

early childhood care and education for all children below the age of six (note: Article 45 was later 

substituted by Article-21, the fundamental right to education, in 2002). At the Constitution’s conception 

and at the time of this case, Article 45 was housed in the Directive Principles (Part IV) section of the 

Constitution—a section that lists principles that are meant to be the basis of all legislative and executive 

action by the states, but nonetheless are considered non-justiciable.45 Moreover, within that section, 

Article 41 furnishes language that circumscribed the scope of the Article 45, stating: “The State shall, 

within the limits of its economic capacity and development, make effective provision for securing the right 

to work, to education, and to public assistance in cases of employment, old age, sickness and disablement, 

and in other cases of undeserved want” (emphasis added).46 The state of Karnataka’s failure to fulfill 

Article 45 was at the forefront of the Justices’ minds, and subsequently influenced their reasoning and 

constitutional interpretation in this case. Justice Kuldip Singh, delivering the judgment, stated:  

The framers of the Constitution were aware that more than seventy per cent of the people, 
to whom they were giving the Constitution of India, were illiterate. They were also 
hopeful that within a period of ten years illiteracy would be wiped out from the country. 
It was with that hope that Articles 41 and 45 were brought in Chapter IV of the 
Constitution . . . Although a citizen cannot enforce the directive principles contained in 
Chapter IV of the Constitution . . . these were not intended to be mere pious declarations . 
. . Without making ‘right to education’ under Article 41 of the Constitution a reality the 
fundamental rights under Chapter III shall remain beyond the reach of the large majority 
which is illiterate. The ‘right to education’ . . . Therefore, is concomitant to the 
fundamental rights enshrined under Part III of the Constitution.47 

Justice Singh’s concerns reflected a key concern shared among the Justices: Putting rhetoric and ideals 

aside, the Court recognized that Karnataka’s failure to provide education to its citizens under the 

Directive Principles put forth by Articles 41 and 45 begged the question as to the whether the 

constitutional objective of social justice—so prominently pronounced in the Direct Principles and 

Preamble—could ever actually be achieved without positively mandating the provision of education by 

the State to the large, mostly illiterate majority of citizens. The Justices, in their holding, thus approached 

the case in a strikingly pragmatic way, reflecting a type of judicial activism similar to the original 

constitutional framers’ conviction that formal equality alone would not be enough to effect change.  

Thus, perhaps driven by progressive pragmatism and a desire to procure a quick solution, the 

Court concluded that Articles 14, 21, 38, 39(a) and (f), and 45, when construed together, made it clear that 
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the framers of the Constitution intended to make it obligatory for the State to provide education for its 

citizens. The Justices relied heavily on Article 21 in particular, which states:  “No person shall be 

deprived of his life or personal liberty except according to procedure established by law.”48 Yet, as was 

stated in Section III of this paper, the original constitutional framers actually sought to limit the scope of 

the Fundamental Rights. Interestingly, earlier Supreme Court Justices during the 1950s, close when the 

Constitution was enacted, were characterized by a formalistic style of interpretation and “procedural 

nitpicking.” In fact, they “portrayed themselves as controlled by inexorable rules of procedure and 

precedent.”49 The decision in Gopalan v. State of Madras, which took place in 1950, was a crucial 

because it was the first case in which the Court meaningfully addressed and interpreted key Fundamental 

Rights provisions of the Constitution, including the scope of the term “personal liberty” in Article 21. 

Chief Justice Kania, writing for the majority, “effectively restricted the scope of fundamental rights by 

reading the fundamental rights in isolation and separately from Article 21 . . . [He] argued that the framers 

exclusion of the term ‘due process’ in Article 21 was . . . aimed at preventing the courts from engaging in 

substantive due process analysis in determining the reasonableness . . . of the legislature.”50 Yet, through 

citing Article 21 (the Protection of Life and Personal Liberty) and perceiving it to be embedded with the 

doctrinal support flowing from the other articles, the Justices in Mohini read in an implied fundamental 

positive right to education. One’s fundamental right to life, they reasoned, necessarily includes the right to 

live with human dignity with minimum sustenance and shelter and all those rights and aspects of life 

which would go to make a man’s life complete and worth living.51 As such, Justice Singh broadly 

concluded, “[t]he dignity of man is inviolable. It is the duty of the State to respect and protect the same. It 

is primarily the education which brings-forth the dignity of a man . . . [As such,] [t]he right to life under 

Article 21 and the dignity of an individual cannot be assured unless it is accompanied by the right to 

education.” In other words, Article 21 cannot be realized unless a right to education accompanied it, and 

education is one of those rights and aspects of life that makes one’s life worth living and complete. He 

went onto say that fulfilling the requirements in Article 21 thus obliges the State to provide citizens the 

means towards a life of dignity, which must be interpreted to include both economic and social life. By 

extension, the State was, thus. . .  

[u]nder a constitutional mandate to provide education institutions at all levels for the 
benefit of the citizens. The educational institutions must function to the best advantage of 
the citizens. Opportunity to acquire education cannot be confined to the richer section of 
the society. Every citizen has a ‘right to education’ under the Constitution. The state is 
under an obligation to establish educational institutions to enable the citizens to enjoy the 
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said right. [And it] may discharge its obligation through state-owned or state-recognised 
educational institutions.52  

Commentators and legal scholars have criticized the expansion of the right to life and concept of human 

dignity under Article 21 is an example of impermissible activism in areas that legitimately belong to the 

Legislature.53 Nonetheless, because of the pivotal holding of Mohini Jain, the right to education had 

transformed from a mere (though, in theory, important) Direct Principle to one guaranteed as a positive 

Fundamental Right.  Critics point out that the framers of the Indian Constitution actually sought to 

“restrict the scope of Article 21,” a choice that reflects the legacy of a violent era of British colonial and 

its emphasis on parliamentary sovereignty. The reason the framers removed due process from Article 21 

was to “prevent judges from adopting more substantive approaches to due process that would allow for 

greater judicial intervention in Central government policymaking.”54 Justice Mukherjea’s concurring 

opinion went even beyond Justice Kania’s; he believed that “’personal liberty’ must be read far more 

restrictively than the manner in which the United States Supreme Court interpreted the term ‘liberty’ in 

the 5th and 14th Amendments to the United States.”55 By contrast, Justice Fazl Ali’s dissenting opinion, 

which was ahead of his time, reflects contemporary judicial reasoning that infects the Court today. He 

argued for a more expansive interpretation of “personal liberty” in Article 21 by citing primarily to British 

and American, but also to German (the city of Danzig) precedents, thus putting forward the idea that 

Article 21 should encompass higher principles of natural rights and justice.56 That soon became a reality 

in 1978, when the Court was overtaken by the substantive due revolution, which dramatically changed the 

course of legal philosophy and interpretation with respect to the scope of the Fundamental Rights.57 Thus, 

it must be noted that the concept of an inviolable human dignity, which was relied on by the Court’s 

opinion in Mohini in order to read in a positive fundamental right to education, substantially deviated 

from the framers’ original intention with respect to Article 21. Judicial activism based on a procedural 

due process rational with respect to positive rights became a dominant trend in the Indian Supreme Court, 

evidenced by Kharak Sing v. State of Uttar Pradesh (fourteen years after Gopala), in which the majority 

adopted a broad interpretation of liberty.58   

The concept of an inviolable human dignity has similarly been utilized in German constitutional 

jurisprudence as a strong source of doctrinal power for the Federal Constitutional Court, enabling it to 

read in positive fundamental rights. In major decisions of the German Federal Constitutional Court, the 
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notion of inviolable human dignity has mandated affirmative government enforcement with respect to 

some of the individual fundamental rights outlined in Basic Law. Much like Article 21 of the Indian 

Constitution, the guarantee of human dignity under Article 1(2) of Basic Law draws strength from other 

articles when assessing case law.59 For instance, Article 2(1) secures the right to free development of 

one’s personality; it states: “Every person shall have the right to free development of his personality 

insofar as he does not violate the rights of others or offend against the constitutional order or the moral 

law.”60 The general personality clause of Article 2(1) in conjunction with the guarantee of human dignity 

under Article 1(2) of the Basic law creates a positive right, in that it commits the state to the protection of 

each human life, evidenced by the Life Imprisonment Case. Both Articles are often interlinked, and 

together have compelled state enforcement in several cases. In 1977, the Court held that mandatory life 

imprisonment was incompatible with Article 2 and Article 1, which requires that the dignity of man be 

inviolable, respected and protected by all state authority. It held that humane enforcement of life 

imprisonment would only be possible when the prisoner would be afforded a realistically attainable 

chance of regaining freedom at some later point in time.61 Likewise, the rationale behind the Court’s 

decision in Mohini and its commitment towards the economic and social betterment of SCs and STs is 

strikingly similar to Germany’s rather Kantian philosophy that drives Basic Law interpretation, that 

persons shall not be treated neither as ends nor merely objects of manipulation.62 

Although a bold, judicial move that arguably ignored constitutional intent on the part of the 

Indian Supreme Court (reminiscent of the type of decisions that took place under the Warren Court in the 

United Sates), Parliament complied and enacted Article 21-A, the fundamental right to education. It was 

officially added to the Constitution by the Constitution Act, 2002 (the 86th Amendment). The Article 

states: “The State shall provide free and compulsory education to all children of the age of six to fourteen 

years in such manner as the State may, by law, determine” (emphasis added). Relatedly, the Act also 

tacked on a new fundamental duty in Article 51-A(k) to Section IV-A of the Constitution, stating that “[i]t 

shall be the duty of every citizen in India . . . who is a parent or guardian to provide opportunities for 

education to his child or ward between the age of six and fourteen years” (emphasis added).63 Together, 

both articles form a strong union of positive right and duty. Subsequently, the key question then became: 

How exactly would the duties and rights contemplated in these Articles realize actual fruition? Put 

differently: Now that the right to education was no longer a Directive Principle, how would that right—

now a Fundamental Right—actually fix the problems that stem from the clear lack of state action in 

regards to access to education (e.g., Karnataka’s failure to fulfill Article 45)?  In an effort to address valid 
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concerns about actual implementation, the Constitution Act, 2002 specifically required attendant, 

enabling legislation that would outline the precise mode enforcing Article 21-A. It was feared that without 

accompanying legislation Article 21-A would lack the procedural means to adequately enforce its 

provisions. As such, Article 21-A came into force only on April 1st, 2010, nearly eight years after its 

conception. It took Parliament eight years to agree on a final version of Article 21-A’s consequential 

legislation, known as The Right of Children to Free and Compulsory Education Act, 2009 (hereinafter 

referred to as the RTE Act). A rough draft of the bill was created in 2005, but it received heavy opposition 

due to its mandatory ‘reservation’ provision for disadvantaged children in private schools.64 The 

subcommittee charged with preparing the draft of the Act insisted, however, that a ‘reservation’ 

requirement is a due prerequisite towards the realization of a democratic and egalitarian society—the type 

of society originally envisioned by the Constitution and its framers. Initially, the Indian Law Commission 

had proposed a 50 percent reservation rate, but after years of heated debate on the matter, the percentage 

of required reserved seats was lowered to 25 percent, which is roughly the percentage of SCs and STs in 

India’s total population. 

The RTE Act legislates ways to fulfill Article 21-A, the fundamental right of education for 

children aged 6 to 14 years to free and compulsory elementary education in a neighborhood school. 

Conceptually, it is considered one of India’s greatest centerpiece legislations. The zeal and conviction in 

what the RTE Act stood for at its conception is quite evident in the stakeholder meetings, comprising of 

educators, academics, school principles, NGO representatives, etc., that took place during and after the 

Act’s drafting phase. In one such meeting on August 14th, 2010, (a few months after the Act was passed), 

Professor Krishna Kumar praises the spirit of the Act, believing that it “gives us a opportunity to ensure 

that schools, principals and teachers reflect on the ‘homogeneity’ of their clientele . . . [S]chool principles 

and teachers must understand that classroom processes become richer if the class has children from 

varying backgrounds and abilities . . . [T]here is a need for moving towards composite classrooms with 

students from diverse backgrounds rather than homogenous exclusivist schools, and argued that 

heterogeneous classrooms are the greatest challenge for the teacher as they help in creating better learning 

environment.”65 Academics generally perceived the Act to be a groundbreaking, humanist piece of 

legislation. That being said, the Minister of Human Resource Development mentioned to attendees that he 

had received “representations from various private unaided schools expressing apprehension regarding 

the procedure for recognition of schools under the RTE Act”—a harbinger for larger issues to come.66  

With respect to equal access to education, the RTE Act covers ways in which the fundamental right is to 
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be applied to marginalized populations, including SCs and STs—groups that often do not have the social 

or economic means to provide their children with a formative education. The Act clarifies that 

“compulsory education” under Article 21-A refers to the obligation of the appropriate government to 

provide free elementary education and ensure compulsory admission, attendance and completion of 

elementary education to every child in the relevant age group. And “free” means that no child shall be 

liable to pay any kind of fee, charge, or expense that may prevent him or her from pursuing and 

completing elementary education.67 The RTE Act also specifies the duties and responsibilities of 

governments, local authorities and parents involved in the provision of free and compulsory education to 

children. Basically, it covers the allocation of financial and logistic responsibilities among the State and 

Central governments. Though, the allocation scheme of responsibilities has since turned into a rather 

heated point of contention across the judiciary, State governments, and the Central government.  

It is important to understand the specific norms, standards and conditions that are required by the 

Act. For example, the RTE Act mandates the creation of a school management committee for every 

school (except unaided schools) comprising of students’ parents, local authority figures, teachers and 

local educationists. It is to meet once a month and “the minutes and decisions of the meetings shall be 

properly recorded and made available to the public.”68 Section IV of the Act (“Duties and Responsibilities 

of Central Government, Appropriate Government and Local Authority”) lays out a number of 

requirements. Item 9, clause (4) of the Act requires all private schools, that is, unaided or aided, to reserve 

25 percent of its seats for disadvantaged children from constitutionally protected groups that have 

traditionally been marginalized. Specifically, 10 percent of seats must be reserved for SC children, and 4 

percent for ST children.69 Item 10 requires the local authority to maintain a record of all children in its 

jurisdiction, through a household survey, from their birth until they are fourteen years old.70 As part of the 

public-private partnership plan outlined in Item 12, Part V (“Responsibilities of Schools and Teachers), 

the private school is to be reimbursed by the state—though at a government-school tuition rate, which is 

almost always less than the cost per regular seat at a private school. Item 15 requires that every school 

that is not a government-run school must make a self-declaration of compliance with the norms and 

standards specified in the Act within three months of its commencement. Non-compliance has severe 

consequences; schools that do not conform “to the norms, standards and conditions [outlined in the Act] 

within three years from the commencement of the Act, shall cease to function.”71 In sum, every school 

other than a government-run school must conform to the requirements of the Act in order to qualify for 

																																																								
67. “Notification,” Ministry of Human Resource Development, April 8, 2010. Available at 
http://mhrd.gov.in/sites/upload_files/mhrd/files/upload_document/RTI1.pdf 
68. Id. at 23. 
69. Id. at 27. 
70. Id. 
71. id. at 31. 



	 20	

recognition. Unsurprisingly, some of the provisions in the Act have raised red flags for representatives of 

private schools. Col. Arun Datta, Principal of Sainik School of Karnal, in a stakeholder meeting stated 

that the “schools which have already been granted recognition should be deemed to be recognized under 

the RTE Act and should not be required to undergo a fresh process for recognition.”72 But the Act 

requires all schools to seek re-recognition under its provisions, irrespective of prior state recognition. In 

other words, schools that have been running long before the commencement of the Act are still required 

file an affidavit to the effect that they are in alignment with provisions of the Act. The Act provides a 

three-year window for schools to comply with infrastructural requirements and a five-year window to 

seek adequately trained teachers. Item 21 in Part VI requires teachers to maintain file records for every 

pupil and to participate in training programs.73 The Act also calls for the establishment of a State 

Commission for Protection of Child Rights for each state, a State Advisory Council, a National Advisory 

Council, and more. Further, the school may not collect any capitation fee and subject a child or his parent 

guardian to any screening procedure. It also may not deny admission to any child due to a lack of proof of 

age. Most importantly, the Act states that the school “shall ensure no child admitted is held back in any 

class or expelled from school till the completion of elementary education in a school.”74 And, no child is 

required to pass any bored examination before the completion of his or her elementary education. Lastly, 

the school is legally obligated to maintain the standards and norms of the school as specified in Item 19, 

which requires certain infrastructural traits to be reflected in the school building, a certain number of 

classrooms, separate toilet facilities for boys and girls, a playground, etc. An important exception to the 

Act is minority institutions, which are wholly exempt from having to fulfill this requirement. In sum, it 

seems that the RTE Act takes enforcement of Article 21-A to its zenith by making the access to education 

to children a comprehensive and strict state obligation.  

 
C.  Practical Issues in the Implementation of the RTE Act at the Local Level 
 

Before delving into the issues stemming from the RTE Act’s provisions outlined above, it is 

essential to gain a general understanding of the educational landscape existing in India. Elementary 

schooling lasts from Class 1 to Class 8 (Class I to Class VIII). Elementary education is bisected into two 

portions: primary education covers Class 1 to Class 4, and middle school, covers Class 5 to Class 8.  

Students in these classes are generally aged between 6 and 14 years. Thus, Articles 21-A and 51-A(k) 

through the RTE Act specifically apply to primary and middle school education, which form both halves 

of total elementary education. In recent years, India has seen a proliferation of private schools, both aided 
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and unaided by the State, and alternate and education guarantee schemes.75  At the elementary level, India 

has a widespread private school system that is supposed to complement government-run schools. And, a 

sizeable percentage of students (29 percent) from the age group of 14 to 16 years receive private 

schooling. According to current estimates, 29 percent of Indian children are privately educated. 54 

percent of urban children attend private schools, and this rate is growing at 3 percent per year. Even in 

rural areas, private school enrollment is significantly high; nearly 20 percent of rural children in 2004 to 

2005 were enrolled in private schools. Although India has been making steady progress in improving 

overall literacy and lowering the gender gap in literacy, its near-universal literacy is not, in actuality, a 

good indicator of the country’s state of education. Admittedly India has quantitatively inched closer 

towards universal education over the years, with its gross enrollment rate having increased from 90 

percent in 2003-2004 to 98 percent in 2004-2005, but the quality of its education in its government-run 

school system is quite questionable and mires meaningful progress. India is burdened with a large 

population, and government-run schools, as a result, often struggle to make ends meet. These schools are 

rife with logistical and quality-related problems. For instance, around 25 percent of teachers in 

government-run schools are absent every school day.76 And, research shows that only 50 percent of 

teachers are actually engaged in the act of teaching while at work.77 In fact, it is quite common for 

children to mechanically go through five years of primary education and barely emerge literate. This, in 

turn, leads to a community that is generally apathetic towards schooling. It should be noted that the 

Supreme Court in Mohini held that if the state government decides to discharge its constitutional 

obligation (the provision of the fundamental right to education) to private education institutions, thereby 

creating a valid agency-relationship, those private institutions are bound by the same requirements and are 

barred from charging higher tuition fees for “government seats.” Thus, given famously poor quality of 

education in government-run schools, private schools have become a very popular choice for schooling 

among both urban and rural children. Now that private schools are under RTE Act obligations, many SC 

and ST parents are taking advantage of the ‘reservation’ requirement and enrolling their children in 

private schools for free. Ergo, it seems that the socialist structure and sentiment driving Article 21-A (as 

well as the Constitution in general) and the RTE Act are largely at odds with actual trends in India such as 

the increase of commercialization and privatization of education in India.   

According to the Annual Status of Education Report, 40% of rural 3rd graders struggle to read, 

and half of fifth graders cannot perform basic subtraction.78 The average Indian school child—even in 

Himachal Pradesh and Tamil Nadu, historically some of India’s best performing states in education—are 
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far worse off than the average child in Finland or Shanghai. In fact, according to OCED’s Programme for 

International Student Assessment (PISA) 2009 Report, India ranked second to last in Math, Science and 

Reading scores.79 What is even more telling is that India declined to participate in the study from 2012-

2015, stating that PISA’s data collection methodology was unfair for the average Indian student. Contrary 

to the RTE’s original goals, it seems that educational performance has worsened significantly since 2010, 

when the Act was first enacted. Interestingly, despite the commencement of the Act in 2010, enrollment 

of SC students in Primary and Upper Primary grades (i.e., Class 1 to Class 8) has remained static for the 

most part (See the table below). 

Aggregate data demonstrates that 

total number of SC students enrolled 

in primacy schools went up from 

260,000,000 in 2010 to 261,000,000 

in 2014.80 Yet, these numbers, if 

accurate, yield problematic 

consequences. Historically, lower 

caste “attendance rates [have been] 

much lower than those of children of 

high caste families.” In 1990, it was 

estimated that “only 30 per cent of 

[scheduled caste children] . . . attend 

school . . . [Moreover it was found 

that] scheduled caste girls [did] not usually attend school.”81 And, as of 2008, 7 percent of children were 

out of school nationwide. [And] 26% of SC children were not in school.82 Because post-RTE enrollment 

rates among SC children from classes 1 to 8 have remained stagnant, it seems to follow that a high 

percentage of SC children—especially girls—are not attending school, notwithstanding the Act’s mandate 

for states to affirmatively provide free and compulsory education to all children.  

The Act has been in place for about six years, yet compliance among private schools (aided and unaided) 

and government schools alike has been almost non-existent. Surprisingly, it is silent about the standard of 

quality that should be required of all schools as well as teacher accountability and student learning 

outcomes. Though, it would seem that a provision outlining quality standards would be a material 

consideration, since even if 100% of seats in private schools were given to poor children, tens of millions 
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of children would be left out of the fold. Yet no such guarantee of high quality education in government-

run schools is talked about in the Act. Many commentators have criticized the strict provisions of the Act, 

believing them to be overly restrictive and infeasible, especially for low-fee private schools, which 

comprise of the vast bulk of private schools in India. In the name of the right to education, the Act has 

actually “led to the [mass] closure of a large number of private schools, depriving children of their right to 

education.”83 Around 8,000 private schools are estimated to have closed in 2013.  The crippling of low-

fee private schools is almost quite contrary to the Act’s purported purpose. These schools are crucial in 

educating children in India, as they offer high quality education, but at a fraction of the cost of state 

funded schools. Such a consequence sheds further light on why there has been a mass exodus of sorts 

from dysfunctional government schools to private schools—a somewhat inane consequence, which is 

ironically the opposite of legislators’ hope that the Act’s implementation would jumpstart the failing 

government school system. In fact, in rural areas, the enrollment share of private schools nearly doubled 

(16 percent to 31 percent) between 2006 and 2014.84 It seems that the Act equates improvement of 

education in schools with quality physical infrastructure; many of its provisions specify building and 

bathroom requirements. Under the Act, schools that do not have, for example, a playground (amongst 

other things) on its premises within three years of the commencement of the Act would have to shut 

down. The implementation of the Act is also prohibitively costly. The Central government was originally 

responsible for funding 68% of implementation costs, while the rest was left for the states. But in 2010, 

the cost of implementing the RTE Act escalated to 2.31 trillion rupees, which much higher than 

lawmakers’ initial estimate of 1.71 trillion rupees ($38.2 billion). 

Because of the widespread shutdown of non-compliant schools and the poor quality of 

government-run schools, many private schools have had to bear the brunt of affirmatively enforcing 

Article 21-A. Despite what was said by the Justices in T.M.A Pai Foundation v. State of Karnataka, that 

“the essence of a private educational institution is the autonomy that the Management must have in its 

management and administration,” the RTE Act as implemented has largely eroded the autonomy of 

private schools. Predictably, private schools largely object to the centrally ordained “reservation” system 

and fear that “political and official meddling—which comes with accepting government reimbursement 

money—will ruin whatever quality of education they have hitherto been able to maintain in an otherwise 

bleak educational landscape.”85 Some ways in which private school autonomy have been invaded are: 

government insistence on their compliance with infeasible norms that is cloaked with the threat of high 

fees, general harassment and perhaps extortion by the government’s tendency to leverage the Act’s 
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requirement of recognition for all schools, corruption in the form of officials handpicking non-poor SC 

and ST children for admission through “reservation,” and two to three year delays in reimbursing private 

schools that have furnished “reservation” students with a free education. Many private schools have 

resorted to decreasing transparency in its actions as a way to circumvent the burdens of compliance. Some 

private schools fail to publish admissions data; some private schools endeavor to find loopholes. An 

increasing number of schools have applied to be designated as a “minority school” so they can come 

within Article 31’s minority school exception to Article 21-A. Thus, in the midst of a rather disingenuous 

and contentious atmosphere, the Act seems to contradict Indian judiciary’s general distrust of the 

executive and administrative branches that informed its holding in Mohini because the responsibility of 

the Act’s implementation is left largely to local governments whose actors, known for incompetence, 

widespread corruption and bribery, have largely misunderstood the meaning of the Act. For example, 

requirement (the “No Fail” rule) that no student from Class 1 to Class 8 can fail or be held back has also 

yielded disastrous results, since it obliterates incentives for students and teachers to perform at a 

satisfactory level.86 What is comical about the whole scenario is that scores of education ministers 

misunderstood the Act’s provision to mean that “government schools [should] stop[] conducting 

examination [entirely].” Although the RTE Act did not mandate such an action specifically, the 

misconstruction of the Act by state actors alone has caused quite a bit of damage. During the 59th meeting 

of the Central Advisory Board of Education (CABE), which is the highest consultative body that advises 

state and central governments on education, Chhattisgarh Education Minister Brijmohan Agarwal opined, 

“Parents in our rural and tribal areas are not taking the initiative to teach children at home as they know 

the child won’t fail.”87 According to various education ministers from several states, the policy of 

unhindered promotion until Class 8 has adversely affected student interests and has widened the learning 

gap between non-poor and poor children. Human Resource Development Minister, Kapil Sibal, bears 

much of the blame from states for his “No Fail” policy. After the meeting, he concluded that “[t]here 

seems to be a gap between the states’ understanding of the Act and how we want it to be implemented.”88 

In a similar vein, there also seems to be a lack of clarity on defining the category of children earmarked 

for “reservation” as well as on what to do about schools that have already completed their admissions 

process.89 When the educational landscape in general is plagued these types of problems as well as with 

the likes the “Vyapam Scam,”90 it is easy to see how an ambitious and lofty socialist-humanist plan such 
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as the RTE Act would easily foil at the local level, precisely where the Act is supposed to count. 

Moreover, the Act seems to go against exactly what the original architects of the Constitution intended. 

Although they were profoundly driven by egalitarian principles, they still desired to balance judicial 

power against that of the Legislature, especially when they were contemplating how to include principles 

of substantive equality into the Constitution. In other words, it does not seem like that the framers 

intended to cut a so-called blank through the inclusion of Fundamental Rights, yet the modern Indian 

Supreme Court seems to treats those rights as such—reflecting broader tensions between formalist and the 

now-popular activist interpretive approach to constitutional interpretation within the Court. 

 

IV.  Comparing India’s Educational Landscape to those of Other Selected Jurisdictions 

At this juncture, it is useful to compare the educational landscape of India with those of other 

selected jurisdictions that, like India, include a positive right to education. Additionally, it will be useful 

to track the general success of enacted measures meant to facilitate equal access to that right in 

jurisdictions that, like India, also include historically marginalized populations. The United States’ 

approach to American public education is highly localized in nature. Repeatedly, in the cases brought 

before it, the Supreme Court has interpreted states’ commitment to the right to education as not requiring 

equal distribution.91 Yet, such a commitment to states’ rights and police powers has, in the past, facilitated 

the establishment of racially segregated schools for blacks in the southern states. Not too different from 

the historical manipulation of the caste system that dampened the social and economic advancement for 

SCs and STs, “schools [in the South] were by design intended to be inferior to schools attended by white 

children . . . and were one element of a legalized system of marginalization that sought to exclude 

African-Americans from entrance into the dominant white society of the South.”92 The impact of racial 

segregation in schools has had far reaching effects on the civic, economic and society standing of black 

people today.  Moreover, the existence of racial segregation of Housing in America has exacerbated those 

effects. Isolated and racially segregated housing and exclusionary, race-based zoning have essentially 

“preserved racial mistrust, furthering ignorant stereotypes that inhibit our society from attaining true 

racial equality.”93  

Though race-based zoning is now considered violative of the Equal Protection Cause, non-

exclusionary zoning restrictions still continue to result in residential segregation in a de facto sense. 

Facially neutral non-exclusionary zoning restrictions that are based on economic considerations of 

property devaluation still result in the perpetuation of segregated neighborhoods—much like formal 
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equality sometimes yields indirect discrimination. As Marc Seitles points out in his essay on residential 

racial segregation in America:  

“Even considering proponents' contentions that zoning regulations create and 
sustain economically and socially viable communities, the fact remains that 
because of these restrictions, the poor and minorities are de facto excluded and 
their needs sacrificed to nurture the growth of suburbia.[42] While zoning 
ordinances may be facially neutral, the effect of many of these regulations is to 
keep out minorities and low-income persons even when the intent is obscured.”94 

In fact, as of 1991, the Census Bureau reported that 57% of American families were not able to afford a 

median-priced home in the area in which they lived—disproportionately affecting both African 

Americans and Hispanics who comprise 75 percent of these families.95 Moreover, discriminatory housing 

practices of federal and state governments have resulted in racial groups being increasingly isolated from 

each other. Studies have shown that, while racial disparities are caused in part by blatant discrimination or 

by the fact that white families have consistently made more money than black families on average, 

another big cause is what is called, the “neighborhood gap.” Even among white and black families with 

comparable incomes, the former are much more likely to live in good neighborhoods, and good 

neighborhoods have higher-quality schools, day-care options, parks, playgrounds, etc. Going even further, 

these studies have uncovered an interesting pattern: White (including Asian-American) middle-income 

families tend to reside in middle-income neighborhoods, whereas black middle-income families tend to 

live in markedly lower-income ones.96 This tends to show how one’s race, even despite income, can still 

be strongly linked to certain socioeconomic outcomes. And because school districts are funded by local 

property taxes in a bottom-up fashion, naturally wealthier communities with higher property taxes are 

effectively more able to provide higher quality public elementary and secondary education to their 

children and black communities are left with deteriorating community services and inferior schools, 

which leads to the formation of urban ghettos. Often, these urban ghettos are burdened with educational 

and employment disadvantages, loss of commercial facilities and businesses, crimes and social disorder, 

and more. Today, a typical black household possesses just 6 percent of the wealth owned by the typical 

white household—a telling reflection of the long-lasting discrepancy that exists between social outcomes 

for blacks and whites in America.97 

 The Texas Constitution, like the Indian Constitution, provides a positive right to education in 

Article 7, Sec. 1, which states that “it shall be the duty of the Legislature of the State to establish and 
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make suitable provision for the support and maintenance of an efficient system of public free schools.”98 

The funding of education is supported a facially-neutral non-exclusionary property tax framework, yet as 

Justice Potter Stewart acknowledged in his concurrence in Rodriguez that the method of financing schools 

in Texas and “in almost every other State, has resulted in a system of public education that can fairly be 

described as chaotic and unjust.”99 Despite the very best of intentions, the property tax system in Texas in 

an effort to implement Article 7, Sec. 1 as well as the RTE Act meant to execute the guarantees made in 

Article 21-A of the Indian Constitution seem to have backfired in implementation, creating even more 

barriers to equal access to education for children of marginalized populations. The way the state 

educational funding played out in the Edgewood section of San Antonio, Texas, raises valid concerns 

about equal protection in the practice of state supplementary application of funds to local districts: 

 

[The area] was 90% Mexican American, 6% African American and 4% white. The 
property tax rate of $1.05 per each $1.00 of assessed valuation yielded $26 for each pupil. 
To this $108 in federal and $222 in State Foundation Program Funds were added. The 
total pupil expenditure was $356. In contrast, the Alamo Heights section of the city had 
an 18% Mexican American enrollment, 1% Black, and 81% White. The tax rate was 85 
cents per dollar of assessed valuation since the average families property worth was high, 
the local tax yielded $333 per pupil. The federal government added $36 and the Texas 
State Foundation program added $225, thus spending $594 on each student. When one 
compared the Edgewood and Alamo Heights spending pattern, it revealed that for every 
dollar spent on the child from Alamo Heights, only 60 cents was spent on the child from 
the Edgewood section of San Antonio.100 

 

Moreover, beyond San Antonio, it has been found that “on every tangible measure—from qualified 

teachers to curriculum offerings—schools in Texas serving greater numbers of students of color had 

significantly fewer resources than schools serving mostly white.”101 Further, in an analysis of 900 Texas 

school districts controlling for socioeconomic status, Harvard economist Ronald Ferguson concluded 

“that teachers’ expertise . . . was the single most important determinant of student achievement [relative 

to determinants such as smaller schools and class sizes and receiving challenging curriculum] . . . [Yet] 

[m]inority students are much less likely than white children to have any of these resources.”102 Ergo, the 

well-known deficiency that flows from recognizing formal rather than substantive equality emerges in 

this context as well. While Article 7, Sec. 1, in theory, champions children’s equal access to education 

and assigns its provision as an affirmative duty to the State Legislature, the force of the text falls short in 

its implementation.  
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The right to a public education is likewise a fundamental right fully guaranteed and protected by 

the California Constitution.103 Article 9, Sec. 1 states that “the Legislature shall encourage by all suitable 

means the promotion of intellectual, scientific, moral, and agricultural improvement.”104 Yet unlike 

Texas, it has recently enjoyed a record spike in graduation rates among minority groups. State 

Superintendent of Public Instruction, Tom Torlakson, believes that “[t]his is more evidence that the 

dramatic changes taking place in our schools are gradually helping to improve teaching and learning in 

every classroom [because] [w]e have raised academic standards, started online testing, given local 

districts more flexibility in spending, and provided more resources to students who need it the most.”105 

California’s approach, then, differs from the RTE Act in that it does not strip autonomy from local bodies. 

And unlike Texas, California seems to go beyond the provision of mere formal (albeit positively 

guaranteed) equality, and circumvents attendant problems (e.g., the counterproductive results seen under 

Texas’s facially neutral property tax scheme) by providing resources to the students who need it the most. 

That being said, California is not without problems. Southern California schools have historically “shown 

profound segregation by race, poverty and language status, all of which are visibly related to disparities in 

educational opportunities and outcomes.”106 A fifth of all U.S. Latinos, the nation’s largest minority 

group, attend the six counties that make up Southern California. And, even in the midst of sweeping 

demographic shifts taking place in Southern California’s student population, especially between 1995 and 

2009, levels of segregation have nonetheless worsened significantly. As the white population declined, 

patterns of isolation for Latino students were found to have deepened.107 Elaborating on the issue of racial 

inequality in the context of access to education, The Civil Rights Project states:  

There is almost no public discussion of segregation in Southern California 
though the differences in schools and neighborhoods one or two freeway exits 
apart are often shocking. If one compares the outcomes in the ‘dropout factory’ 
schools, where the major product is dropouts or students totally unprepared for 
college, with the kind of opportunities that exist in schools serving affluent 
communities, it seems they could be serving different countries. The fact that 
California’s level of public funding for schools has become one of the worst in 
the U.S. makes the private resources more affluent communities can give their 
schools all the more important.108 

An analogous and equally pernicious dichotomy in India exists with regard to the tension between private 

schooling and government-funded schooling.  It seems that the consequences of formal equality such as 
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racial isolation across several school districts in California and Texas has lead both states down a path 

that starkly deviates from the goals originally envisioned by their respective constitutional fundamental 

rights to education—a consequence akin to one felt by the majority of SC and ST children who typically 

attend low quality government-run schools, unlike their richer counterparts.  

 It is also useful to compare and contrast the success level of education systems in diverse 

countries with that of homogenous countries. In contrast to India, Texas, and California—whose 

constitutions have been defined by a history of economically, civically and socially marginalizing 

minorities—Scandinavian countries, for example, are known to be very ethnically homogenous. In fact, 

when economists and social scientists set out to measure ethnic diversity for the 2002 working paper for 

the Harvard Institute of Economic Research, Iceland was found to have a very low ethnicity and 

fractionalization index of 0.0798 and Finland, 0.1315. For comparison, the United States and India, both 

highly diverse nations and housed at the opposite end of the spectrum, were indexed at 0.4901 and 0.4182 

respectively.109 Interestingly, like Texas, California and India, Finland and Iceland (as well as several 

other Scandinavian countries) also provide a positive fundamental right to education in their constitutions. 

Section 16, the central provision on cultural rights of the Finnish Constitution, “enshrines the right of 

everyone to a basic education free of charge and the duty of the public authorities to guarantee an equal 

opportunity for everyone to receive other educational services in accordance with their ability and special 

needs, as well as the opportunity to develop themselves without being prevented by economic hardship.”  

And, Article 71 of the Icelandic Constitution states that the right of everyone to education is guaranteed 

by law.110  Both countries’ national education systems have long been globally recognized and praised. 

Specifically, Finnish students have done remarkably well, having achieved some of the highest test scores 

in the world. The PISA survey, conducted by the OECD, has ranked Finland at or near the top in reading, 

math, and science, whereas the United States has been middling at best and India has ranked consistently 

low.111 Commentators have noted that Finland’s success can be attributed in large part to its lack of 

private schools. All schools are publicly financed, and none are allowed to charge tuition fees. Since the 

1980s, Finland education policy has mainly been driven by “the idea that every child should have exactly 

the same opportunity to learn, regardless of family background, income, or geographic location.”112 Yet, 

this sounds similar to the chord struck by the Justices in Mohini, while reading in an implied positive 

fundamental to education, as well as by Indian lawmakers, while referring to the RTE Act. Somehow, the 

Finnish national education system has harmoniously fulfilled principles of both formal and substantive 

equality, whereas the Indian education system under the RTE Act has remained broken and awkwardly 
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lodged in the legal fissure that exists somewhere between formal and substantive forms of equality. The 

difference between Finland and India, Texas and California, is that Finland is a homogenous country with 

a much smaller population. Though, that being said, many of the problems in India and the United States’ 

school systems stem from the existence of private schools, which have largely contributed to inequality in 

access to education in both countries. That all being said, Texas, California and Finland are much better 

off than India, since the former set of countries—notwithstanding social inequality issues in Texas and 

California—possess the monetary wherewithal and resources to solve major issues in the system. By 

contrast, India is hindered by a mosaic of problems: corruption in state governments, a gaping disconnect 

between the judiciary and executive branches, fiercely competing interests, protests, and much more. 

Thus, its seems that the unlucky combination of third-world status and a diverse population with a 

complicated social history seems, along with unfulfilled goals promised by positive social rights, has 

proved to be a recipe for disaster.  

 

V.  Conclusory Remarks:  

A.  Is the Right to Education—Gilded as a Fundamental Right—an effective Tool of Justice?  

Key legal and policy implications have emerged from the provision of a positive right to 

education. In addition to the practical and logistical cracks that have formed within the structure of the 

RTE Act, analogous problems in the form of contentious litigation have also boiled to the surface over the 

years. There seems to be a philosophical disconnect between the enforcement standards practiced by the 

Indian Supreme Court and lower district courts. The former is tenaciously committed to a humanist 

agenda, which to some extent, is arguably not grounded in reality, and the latter is hallmarked by a large 

failure to enforce compliance against schools. Predictably, many private schools, now burdened with the 

infeasible requirements of the RTE Act on top of the failure of government-run schools to address student 

needs, have been unhappy with Section 12 of the Act, which requires all schools, both state-funded and 

private, to follow the “reservation” system. Society for Unaided Schools of Rajasthan v. India, a Supreme 

Court case which took place in 2010, involved a petition claiming that the RTE Act violated rights of 

unaided private educational institutions under Article 19(1)(g), which mandates maximum autonomy to 

private schools in managing and running their institutions without government interference. Deciding in 

2012, the majority reaffirmed that the authority of the State to fulfill its obligations under the right to 

education can be extended to private, non-state actors. In doing so it seems that, despite the serious 

problems caused by the Act in the last six years, the judiciary has stuck to its tendency to broadly interpret 

the Fundamental Rights through a social and economic welfare rationale.113 Similarly, in Pramati 

Educational and Cultural Trust & Others v. Union and Others, the Supreme Court upheld the 
																																																								
113. Society for Unaided Schools of Rajasthan, (2012) 6 SCC 1. 



	 31	

constitutionality of Articles 15(5) and 21-A, so far as they require unaided private schools to provide 

compulsory and free education for children aged six to fourteen years. However, the Justices did 

acknowledge that private minority schools could not be compelled to the Act’s requirements.114 

Essentially, the Justices have contributed a fair share to the continual erosion of autonomy of private 

schools through means resembling substantive due process, which was deliberately removed from Article 

21 during the Constitution’s drafting. In Ashoka Kumar Thakur v. Union of India, a lengthy case that took 

place before the commencement of the RTE Act but after the addition of Article 15(5), concluded that 

clause 5 extends to unaided private schools. More importantly, it concluded, “The ultimate objective was 

a casteless society.”115  Interestingly, Justice Raveendran reasoned in his concurrence that, caste was 

being taken into account for “reservations” only to hasten its complete eradication. The eradication of 

caste stratification, however, is an aim that is notably different from achieving equality of castes, which is 

perhaps why the Judiciary insists on affirming the constitutional validity of the RTE Act.116  

The chaos ensuing at the district court level paints an even more accurate, yet dismal picture of 

widespread non-compliance with and discontent against the Act. Despite its implementation in 2009, the 

state of Uttar Pradesh, with one of the largest populations of SCs in India, has largely failed to follow the 

Act. Protests have erupted all over the state; hundreds of people, affected by the lack of implementation 

of the RTE Act have joined, activist Sandeep Pandey’s indefinite hunger strike calling for the Act’s 

implementation. While the Uttar Pradesh Child Rights Protection Commission has instructed all district 

authorities to ensure the provision of education and admittance of poor and SC children into private 

schools, only 12 out of the 75 districts of the state have actually done so.117 The government of Uttar 

Pradesh has technically implemented the “reservation” clause of the Act in the state’s elite schools, but 

has allegedly made no effort towards its universal implementation. Despite pressure from civil society, 

parents and activists such as Sandeep Pandey, many private schools continue to refuse admission to 

children from marginalized communities as required by the 25 percent “reservation” clause. In fact, in 

response to the government order, a leading chain of schools in Lucknow called Lucknow’s City 

Montessori School (CSM) system, which has over 20 branches spread throughout in the city, has 

repeatedly ignored the Lucknow District Magistrate’s orders to admit 31 students for the 2015 academic 

year.118 It has challenged the government order in the Lucknow bench of the Allahabad High Court, citing 

a lack of space and the unreasonableness of having to admit students through “reservation” when there are 

government schools and other private schools closer to those children’s homes. CMS’s founder, Jagdish 
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Gandhi, is resolute in the school’s position on the matter. Despite CMS’s outright and widespread non-

compliance, the state government has not undertaken any form of punitive action against the school. 

Moreover, a few other elite private schools, now emboldened by CMS’s open defiance, have retracted 

their offer to admit children from marginalized sections. Though, state governments, too, are also to 

blame for non-compliance. The Gujarat High Court has state that “private schools in the city would be 

liable for ‘criminal action’ if they violated the Right of Children to Free and Compulsory Education 

(RTE) Act, 2009.” Chief Justice VM Sahai warned: "If any [private] schools have admitted other students 

in violation of the provisions of the Act, they are liable for criminal action as they cannot violate the 

fundamental rights of children by stating that no children were available or no list was sent by the 

government or no children had applied for [admission].”119 So far, the court has issued noticed to 175 

private schools, directing them to disclose whether or not they have implemented the RTE Act. The High 

Court’s order was sent out in response to a public interest case filed by a local NGO, alleging that a 

certain private school the city had denied admission to a backward class girl despite the RTE Act and the 

order of the district education officer. Currently, there are 176 private schools under the purview of the 

State Board and more than 20 schools under the Central Boards that have declined to comply. 1,590 

students had applied to the District Education Officer of Ahmedabad for free admission, and their names 

were forwarded to various schools. But of the 15,09 students that had applied, 905 students were denied 

admissions.120 The state of Punjab provides another snapshot of dismal local governance with respect to 

enforcing the RTE Act. The Punjab and Haryana High Court has put the state government on notice, 

citing an alleged indifference on the part of the government and local authorities towards implementing 

the Act, “especially with regard to the private unaided schools.” Counsel Mansur Ali has filed a petition 

on behalf of the Association of Private Unaided Schools of Punjab, stating that unaided schools are being 

treated and exploited like commercial establishments through the Act and by the State. Although in all 

likelihood the petition end up being a small-scale district court case at best, it reflects what is going on in 

a broader, more alarming sense. Essentially, the state governments have been inconsistent and selective 

with regard to enforcement of the Act—sometimes using recognition as a leverage point, and other times, 

not bothering at all to hold schools accountable. 

Similar to the disconnect between the Indian Supreme Court and the district courts as well as state 

governments at the local level, United States constitutional jurisprudence on education policy has largely 

been at odds with the needs of children at the local and state levels. The Supreme Court decision in 1954, 

Brown v. Board of Education, was the United States’ first national affirmation of what could be 
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interpreted as the “right to education.” Remarkably, the case did not expound upon the purposes of 

segregation or the history of racism in the United States; rather, it merely concluded that “[s]egregation in 

public education is not reasonably related to any proper government objective,” and thus constitutes 

impermissible deprivation in violation of the Due Process Clause.121 Perhaps this is because Justice 

Warren hoped for a unanimous opinion and feared public backlash against Supreme Court intervention. It 

was held that “separate but equal” is not constitutionally valid, and held that to separate black children 

“from others of similar age and qualifications solely because their race generates a feeling of inferiority as 

to their statuses in the community that may affect their hearts and minds in a way that unlikely ever to be 

unknown.”122 Thus, the Court held that the state could no longer assign school composition, etc., on the 

basis of race—yet in doing so, the State had effectively assigned an imprimatur of inequality. Post-

Brown, nothing really changed for the next ten years, because it soon became clear that states could stop 

assigning schools based on race, but could continue to subterfuge the holding in other ways. The Court 

failed to understand the difference between a rule that prohibits separation on the basis of race and a rule 

that calls for unitary, non-separate schools. Because the Supreme Court’s decision stopped short of 

including education as a Fundamental Right, education policy thereby became vulnerable to varied 

constitutional interpretations and shifting policies.  Similarly, the Indian Judiciary’s expansive approach 

(exemplified by the holding in Maneka Gandhi v. Union of India, which spurred the revolution of 

substantive due process in Indian legal thinking) has precipitated a contentious educational climate in 

India. Certainly this was not its intent. In its interpretation of Article 21 and 21-A and its demand for the 

passage of enabling legislation to Article 21-A, the Indian Judiciary has arguably encroached upon the 

legislative functions originally reserved for the Central government.  

The United States Justices, on the other hand, have declined to follow suit in such a manner. The 

Constitution delineates only negative rights, thus it is not surprising that a positive fundamental right to 

education is absent entirely. The majority of the states, however, have adopted language regarding the 

right to education into their state constitutions. As was mentioned in earlier sections of this paper, when it 

comes to the rights of children in education, the Tenth Amendment is considered sufficient to shift that 

responsibility to the states, and the Fourteenth Amendment adequate in ensuring fairness. Yet, the 

Supreme Court’s decision in San Antonio Independent School District v. Rodriguez in 1973, unearthed a 

gaping hole in that line of reasoning, since the appellant’s claims that unequal education funding violated 

both a fundamental right and the Equal Protection Clause were wholesale denied. In Rodriguez, the 

plaintiffs argued that their school district had one of the highest tax rates in the county, but raised 

dramatically less per student than the nearby wealthy and predominantly White district, Alamo Heights. 
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The District Court held that the state’s school-funding system violate the Constitution, since wealth is a 

suspect class and that education is a fundamental right. The Supreme Court reversed, stating that Texas 

had not discriminated against any identifiable class. As far as it was concerned, the state provided basic 

education for every student and promoted local civic participation and control over school expenditures to 

a satisfactory level. States were only required to provide the “basic minimal skills necessary for the 

enjoyment of the rights of speech and full participation in the political process.”123 It seems, then, that the 

right to education fell through the cracks—somewhere between Texas’ so-called fundamental right to 

education and The Fourteenth Amendment’s Due Process Clause. Essentially, the Supreme Court held 

that education is not a constitutional right, despite its “undisputed importance”—a holding that is almost 

the conceptual and philosophical opposite of the holding in Mohini. In Serrano v. Priest, decided by the 

California Supreme Court in 1968, California’s method of funding public education—much like in 

Texas—was challenged on Fourteenth Amendment grounds (Due Process) because the district-to-district 

disparities. Though, because Rodriguez had been reversed in 1973, Seranno I had to be reexamined since 

it had been decided on Fourteenth Amendment equal-protection grounds. But because it had also relied on 

California’s Constitution, Seranno II affirmed that basis, shielding the Serrano decisions from the 

precedent laid down by Rodriguez.124 Given the holdings in Brown, Rodriguez, and Serrano cases, it is 

quite clear that tax revenue plans and expenditures play a major role in a state’s quality of education. 

What’s more is that often the provision of quality education and measures towards the realization of a 

right to education in a state constitution can dramatically turn on wording of the policy. As we’ve seen, 

normal equality and facial neutrality often do not account for indirect discrimination. This also rings true 

for the RTE Act, especially when one considers its stages that have been traced throughout this paper—

from its conception in Mohini to its implementation, nine years in, it has failed to bridge the gap between 

text (often abstract and esoteric) and meaningful enforcement.  

 

B.  The Trouble with Providing Constitutional Positive Social Rights  

Whether or not the public should be provided with substantive equality through a positive 

fundamental right in education is best left to local discretion. Many factors affect the level of local an 

ambitious positive social right will be able to enjoy. Wealthier, relatively more homogenous countries 

fare better with respect to the including of a broad positive right into a constitution than less wealthy, and 

more diverse countries. Although, the social justice and history in India and the United States parallel in 

several ways, in that both are distinguished by a unique and complicated history with regard to the 

treatment and uplifting of marginalized populations in each, the United States is likely to enjoy more 
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success in regards to granting substantive equality through positive rights than is India, a country with the 

second largest population in the world and one that is highly, if not prohibitively, diverse for these 

purposes. Cass R. Sunstein potentially what the Indian judiciary has done when discussing the Hungarian 

Constitution’s “right to equal pay for equal work [as well as] its right to an income conforming with the 

quantity and quality of the work performed . . . [If] the provision is to mean something, courts will have 

to oversee labor markets very closely . . . [Yet] we know enough that the government is ill-equipped to 

undertake this task. [And] Courts are in an even worse position to do so.”125 He further advises, 

“Constitutions should not hobble the creation of civil society,”126 yet India has been hobbling about. It is 

now embarked on an increasingly expensive quest for universal implementation of the RTE Act when 

almost all facts and data indicate that neither the judiciary nor the state and local governments are 

equipped to do so.  

India could benefit from exporting socialist and egalitarian activism from the Judiciary and inject 

it into governing bodies and stakeholders at the local level. From the standpoint of the RTE, the Indian 

Judiciary should relax some of the requirements in the provisions and instead siphon that energy towards 

addressing concerns relating to standard of quality and teacher engagement requirements. The Justices 

might also want to cut back on the overuse of substantive due process, but perhaps fashion it in such a 

way that it is at least more protective than the Due Process Clause in the Fourteenth Amendment. 

Furthermore, formal equality along with some, limited amount of substantive equality could mitigate the 

problems arising from the gap between text and enforcement. In the U.S., for example, it seems that state 

are better at the handling of issues surrounding access to education. Perhaps states in both India and the 

United States will be encouraged on their own to take on positive rights—the United States has already 

done that to a large extent. A bottom-up approach, in which states assess its own locale’s needs and what 

is best for it self, is much more feasible than abstract musings passed down from the skies of the Supreme 

Court. In sum, although judicial activism is not an aberration, and is actually an essential aspect of the 

dynamics of the constitutional court, “it does mean governance by the judiciary. Judicial activism must 

also function within the limits of the judicial process.”127 
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Appendix and Timeline  

Key Terms 
 
Scheduled Tribes (STs): Those who lived in tribal areas (mainly forest areas). STs comprise of 8.6% of 
the population.  
 
Scheduled Castes (SCs): Those who were previously “untouchables”. SCs comprise of 16.8% of the 
population.   
 
 

Chronology 
 

1947: Indian Independence  
1950: Indian Constitution enacted 
1954: Brown v. Board of Education 
1971: Serrano v. Priest 
1973: San Antonio Independent School District v. Rodriguez 
1992: Mohini v. State of Kerala 
2002: Constitutional Act, 2002/86th Amendment adding 21-A and 51-A to the Constitution  
2005: Clause 5 of Article 15  
2008: Ashoka Kumar Thakur v. Union of India & Ors. 
2009: The RTE Act is commenced  
2010: Society for Unaided Private Schools of Rajasthan v. Union of India   
2012: Pramati Educational & Cultural Trust & Ors. v. Union of India & Ors. Respondents 
 

 
Judicial Hierarchy of India 
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Relevant Articles 
 
Fundamental Rights: Part III (Articles 12-35) 
 
Article 13 – Laws inconsistent with or in derogation of the fundamental rights; Clause (2):  
 

The State shall not make any law which takes away or abridges the rights conferred by 
this [Fundamental Rights] Part and any law made in contravention of this clause, shall, to 
the extent of the contravention, be void. 

 
Article 14 – Equality before law 
 

“The State shall not deny to any person equality before the law or the equal protection of the 
laws within the territory of India.” 

 
Article 15 – Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth;  
Clause (5):  
 

Nothing this Article or clause (1) of Article 19 [the protection of certain rights regarding 
freedom of speech, etc.] shall prevent the State from making any special provision, by 
law, for the advancement of any socially and educational backward classes of citizens or 
for the Scheduled Castes or the Scheduled Tribes in so far as such special provisions 
relate to their admission to educational institutions including private educational 
institutions, whether aided or unaided by the State, other than the minority educational 
institutions referred to in clause (1) of Article 30. (emphasis added) 

 
Article 16 – Equality of opportunity in matters of public employment; Clause 4A:   
 

“Nothing in this Article shall prevent the State from making any provision for the 
reservation in matters of promotion, with consequential seniority, to any class or classes 
or posts in the services under the State in favour of the Scheduled Castes and the 
Scheduled Tribes which in the opinion of the States, are not adequately represented in the 
services under the State.” 

 
Article 17 – Abolition of untouchability, making its practice in any form a punishable offense   
 
Article 21 – Protection of life and personal liberty 
 

No person shall be deprived of his life or personal liberty except according to procedure 
established by law. 
 
NOTE: One’s fundamental right to life includes the right to live with human dignity with 
minimum sustenance and shelter and all those rights and aspects of life which would go to make a 
man’s life complete and worth living. Samantha v. State of Andhra Pradesh, AIR 1997 SC 3297: 
1996 (6) J.T. 449. 
 

Article 21-A – Right to education 
 

The State shall provide free and compulsory education to all children of the age of six to 
fourteen years in such manner as the State may, by law, determine. (emphasis added)  
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Article 30 – Right of minorities to establish and administer educational institutions 
 
Directive Principles of State Policy: Part IV  (Articles 36-51)  
 

• Directive Principles are directions given to the State to guide the establishment of an economic 
and social democracy, as proposed by the Constitution’s Preamble. Essentially, they set forth 
humanitarian and socialist instructions that were the aim of the social revolution envisioned by 
the Indian Constitutional Assembly 

 
• Non-justiciable 

 
Article 41 – Right to work, to education and to public assistance in certain cases 
 

The State shall, within the limits of its economic capacity and development, make 
effective provision for securing the right to work, to education and to public assistance in 
cases of unemployment, old age, sickness and disablement, and in other cases of 
undeserved want. (emphasis added) 

 
Article 45 (Now replaced by Article 21-A) – Provision for early childhood care and education to children 
below the age of six years 
 

The State shall endeavor to provide early childhood care and education for all children 
until they complete the age of six years. 

 
Article 46 – Promotion of educational and economic interests of Scheduled Castes, Schedules Tribes and 
other weaker sections 
 

The State shall promote with special care the educational and economic interests of the 
weaker sections of the people, and in particulars, of the Scheduled Castes and Scheduled 
Tribes, and shall protect them from social injustice and all forms of exploitations.  

 
Fundamental Duties: Part IV 
 
51-A(k)  
 

It shall be the duty of every citizen in India—(k) who is a parent or guardian to provide 
opportunities for education to his child or ward between the age of six and fourteen years.  

 
Other Articles that work in conjunction with Article 16 to ensure, with specificity, preferential 
treatment for marginalized groups in matters of employment in public services: Articles 330, 332, 
335, 338. 
 


